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ERE is a new book for the bank 

credit officer and statement analyst 
which focuses its attention on the evalua- 
tion of trade receivables and inventories. 
The author believes that these two elements 
should form an all-important part in mak- 
ing credit decisions and in this book con- 
siders in great detail the various factors 
to be considered in their appraisal. 

Alexander Wall, in the opening sentence 
of the foreword to his excellent work on 
“How to Evaluate Financial Statements,” 
writes: “There are many elements to be 
considered in reaching a credit decision and 
too many books attempt to cover too 
many elements, with a resultant thinness 
of verbose text.” 

In this book Mr. Gee takes two all- 
important elements in the statement and 
outlines at length new and established 
techniques and principles for appraising the 
soundness of these assets and treats exhaus- 
tively their possibilities as sources of 
information essential to sound credit 
extension. 
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CONTENTS Every BANK has available for in- 
vestment its own funds and the funds 
of its depositors. The great problem of 
banking is to invest these funds so as to 
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THE PLAN quate and consistent net profits. The 
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Bank MANAGEMENT for adopting such a policy and putting 





it into operation. 


Bankers PusiisHinc CoMPANY 
465 Main Street, Cambridge, Mass. 


Enclosed find check for $1.50. Please send me postpaid a copy of “Conversion 
of Commercial Bank Funds: A Plan to Provide for Liquidity and Flexibility 


J — and the Stabilization of Profits in Commercial Banking” by H. E. 
arker. 


FORO O EO OOO EEO EEO ESO H SEES EE EEE EEOSEEEEEEEESEESESEESESEESEEESEESSESESESESESSESESESESSSSSSESESSESESSESSSSSSSSESSSSESSSESOESEESESS 
PORE Eee eee CeCe R EOE EE ESOS SEES ESSE EESESEOEEESSSESESEOSESESESESEEEEESEEESESEEEES OSES ES ESEESSSOSOSESESESSSESESSOOESSSOSESSOSEOS 


SOOO O CORO OOOO eee ee EEEET EEE EEEEEEEEEEEESEEESESSEESESESESEEESSESOSESESSESESESSEESESEOESESSESESESSSOSESESESSESSEESSSSESESEEES 








iv 


A VALUABLE AID... 


BANK BOND INVESTMENT 


AND 


SECONDARY RESERVE 
MANAGEMENT 


By PAUL M. ATKINS 


Expert in Security Valuations 
Before the Courts and Board of Tax Appeals 
Special Liquidator of Securities for the 
Comptroller of the Currency, 1932-1987. 


Subjects discussed 
in this book 


The Non-Local Earning Assets 
of a Bank—a Management 
Problem 
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Position of a Bank 

The Analysis of the Past His- 
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The Evaluation of Securities 
—a General Discussion 
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HIS one compact volume contains the 
most complete and thorough discus- 
sion yet to appear of that difficult and 
perplexing phase of banking administra- 
tion—the management of the bond port- 
folio of a bank. 

An increasing amount of attention and 
discussion have been given in recent 
months to the bond portfolios of banks 
and to the analysis of securities by bank- 
ers, but practically nothing has been said 
or written on the question of how to deter- 
mine what bonds the individual bank 
needs to meet its own particular require- 
ments. Here, at last, is an answer to 
many of the questions in this field which 
have been plaguing bankers for years. 


You Must “Know Your Bank’’ 


That it is necessary for a bank to have 
sound policies and programs if it is to 
manage its secondary reserve and its in- 
vestment account successfully, is the 
central idea around which this book is 
written. Coupled directly and imme- 
diately with this basic concept is the thesis 
that, in order to accomplish this end, the 
first step for every banker to take is to 
study and analyze his own bank for the 
purpose of policy formations and admin- 
istration in this field. As Mr. Robert M. 


Hanes, former President of the American 


-Bankers Association, says, you must 


‘know your bank.”’ 
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How Declining Interest Rates Are Affecting 
the Earning Power of the Banks 


HE assertion that banks have 

profiteered at public expense 
during the war emergency cannot 
be supported by the record, and a 
close examination of statistics for 
all 13,268 insured commercial 
banks in the United States “shows 
that the economy with which these 
banks are serving the people and 
Treasury may in the long run 
prove too costly,” according to 
“Earning Power of Insured Com- 
mercial Banks,” recently released 
by M. A. Schapiro & Co., Inc. 

In the five-year period ending 
with 1944, the report shows, total 
assets of insured commercial 
banks increased from $63,147 
million to $134,613 million, with 
most of the increase accounted for 
by a gain of $60,328 million in 
holdings of United States Gov- 
ernment obligations. Holdings of 
other securities were down $703 
-million, and loans and discounts 
were up $4,489 million. 

Examination of operating 
figures, according to the report, 
shows that on the average the 
larger banks have lower costs while 


banks with deposits of less than 
$50 million have relatively higher 
The study adds 
that “the transition from peace to 
war was a far more serious prob- 
lem for the country bank than for 
the large city bank. The liquida- 
tion of the more productive peace- 
time loans was a severe blow to the 
earnings of smaller banks.” 

Because of the uncertainty of 
loan incomes, and almost certain 
higher current operating expenses, 
the banks will become even more 
dependent on investment income 
than heretofore, says the report. 
Although reported net current 
operating earnings available for 
dividends amounted to $655 mil- 
lion last year, loan income fell to 
a point “where it no longer covers 
the expense of operating the bank- 
ing system.” The study shows loan 
income of $681 million against 
total interest earnings of $913 
million required to break even. 

Discussing how banks were able 
to realize 1.49 per cent on their in- 
vestments the report says: 

“The reported bond interest 
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earned in 1944 was $1,090 million. 
These earnings represented a yield 
of 1.49 per cent on the banks’ in- 
vestments. This rate did not re- 
flect the conditions in the Govern- 
ment bond market in 1944. It is 
certainly far removed from the 
actualities of 1945. 

“How did the 13,268 banks 
manage to obtain in 1944 a rate 
of 1.49 per cent, which included, 
as it did, a certain amount of tax 
exemption? 
planations. 


There are two ex- 


“The first is that a good many 
banks still held fair amounts of 
high-coupon partially tax-exempt 
bonds as well as fully taxable 
bonds purchased in prior years, at 
prices which afford yields that 
cannot he duplicated. Naturally, 
as these bonds mature or are 
called, and are replaced by lower- 
yielding fully taxable securities, 
fewer banks will be earning more 
than the average, and the entire 
average rate of interest income 
will be lower. 


“The second explanation is that 
many banks follow an unrealistic 
accounting procedure when amor- 
tizing bond premiums which makes 
their income appear larger than it 
actually is.” 

Bank investments are seemingly 
moving in the direction of a 1.10 
per cent basis, according to the 
study. The insured commercial 
banks as a group face the pros- 
pect of lower net current operat- 
ing earnings unless there is an 
increase in the volume of invest- 
ments sufficient to offset the de- 
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cline in effective yield, and unless 
the banks further increase their 
service charges, the study con- 
tinues. 

“It is generally conceded that 
the volume of bank investments 
will continue to increase,” says the 
report. “However. . . .a 22 per 
cent increase in total investments 
to $100 billion would fall short of 
offsetting the lower earnings re- 
sulting from a decline in yield to 
1.10 per cent. 

“The great assembly of Ameri- 
can banks is composed of many 
individual groups and _ classes, 
each fulfilling its separate func- 
tion. In the aggregate these banks 
combine to make up this highly 
specialized and integrated system. 
Naturally, we cannot expect this 
essential service to continue indefi- 
nitely unless each of the various 
groups and classes of banks can 
operate profitably,” according to 
the report. 

“It is recurrently suggested 
that the banking system be 
changed so that the nation’s econ- 
omy would be serviced at a very 
low rate of interest. If this were 
done it would take many years be- 
fore the possible value of such a 
program could be ascertained. It 
is clear, however, that in the pro- 
cess, smaller banks would suffer. 
Many would have to go out of 
business. Before such drastic ac- 


tion is decided upon, the public 
should be informed of it, so that 
it might decide for itself if it is 
willing to pay the price. It is the 
obligation of the bankers to bring 
this problem before the public.” 





Safe Deposit Responsibilities 


By FRANK O. BRAND 


President, New York State Safe Deposit Association and Vice-President, 
Empire Safe Deposit Company, New York 


CANNOT ~ emphasize 

strongly the necessity of plac- 
ing men of mature judgment, who 
are capable, alert and absolutely 
honest in charge of safe deposit 
operations. Up to date, prudence 
would not countenance placing an 
immature, 
charge of your vault. The present- 
day complications of our business 
emphasize the need for more seri- 
ous consideration of personnel 
problems than has been given in 
the past. 


too 


untrained person in 


In too many instances, and I 
say this with reservations, the safe 
deposit department has been con- 
sidered an excellent spot to rele- 
gate those employees, who after a 
lifetime of valuable faithful serv- 
ice to the institution, are no longer 
considered physically fitted to 
perform their former duties. This 
ill advised reasoning is neither fair 
to the employee nor to the institu- 
tion. 


The operating problems of a 
safe deposit employer. (or) mana- 
ger are many and complex. The 
responsibilities more often than 
not, exceed those that he ever had 
to contend with during his bank- 
ing career. The safe deposit de- 





Reprinted in part from The Mid-Western 
Banker. 


partment is no resting place or 
burial ground. 

Keep in mind, Mr. Banker, mis- 
takes made in granting access are 
not easily rectified if at all. The 
dangers and liabilities involved in 
what may be termed an illegal ac- 
cess are unlimited. In most bank- 
ing transactions, Mr. Banker, you 
know exactly what your liability 
is. You can measure it in terms 
of dollars. You can limit the re- 
sponsibility of any employee or 
officer. 

For instance, no teller may be 
permitted to cash a check for more 
than a stipulated amount unless 
approved by an officer. You can 
limit the authority of your loan- 
ing officer by imposing a rule that 
he is only qualified to make a loan, 
not exceeding a given amount of 
dollars. All in excess of that 
must be approved by the board of 
directors, or a subcommittee of 
that group. Any line of credit 
extended can also be measured 
with the same yardstick. But this 
is not so in the safe deposit busi- 
ness, we have no such yardsticks. 
Neither the size of the box nor its 
annual rental return give any in- 
dication of the potential liability 
involved when granting access 
thereto. 

Therefore it behooves us as 
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bankers and as employers and 
officers of our safe deposit com- 
panies to conduct our business in 
such a manner that will in no in- 
stance, give anyone the oppor- 
tunity to charge that we have been 
negligent in any phase of our 
operations. 

To give you some idea of the 
degree of liability that can attach 
to the rental of a safe deposit box, 
I will recall to you recent pub- 
licity concerning the opening of 
the safe deposit boxes of the late 
Mayor Thompson of Chicago. 
Contained.in two small boxes rent- 
ing for $8.00 each per annum, was 
approximately $1,400,000 in 
cash. For a return of 5 cents a 
day that institution was assuming 
a potential liability of, I repeat, 
one million four hundred thousand 
dollars. All of us, whether or not 
we operate a small branch or 
operate a large vault with thou- 
sands of boxes may be faced with 
exactly the same degree of lia- 
bility. Therefore, we must of nec- 
essity acquaint ourselyes with 
those hazards of operation in 
order that we may eliminate. them 
and place ourselves in such a posi- 
tion so that no one could charge us 
with negligent operations. 

The following questions, if not 
answered in the affirmative, may 
in the light of many courts de- 
cisions prove disastrous to your 
organization : 


Can You Answer Yes? 
1. Are the keys to unrented boxes 
always under the control. of 
two or more persons? 





2. Are tin boxes always kept in 
sight of customers when access 
is given? 

3. Are locks always changed 
when safes are surrendered? 

4. Are locks always changed 
when deputies’ right of access 
is cancelled? 

5. Are locks and keys when 
shipped to an accredited safe 
and vault company for repairs 
given the careful consideration 
and supervision? 

6. Do you always refuse to come 
willingly into possession of a 
customer’s keys? 

7. Do you always make certain 
that a customer removes the 
key from the lock before going 
to the coupon rooms provided 
for his use? 

8. Do you change locks when a 
key is reported lost? 


The foregoing questions are just 
a few examples of what may be 
deemed negligent operation and 
you should always be in a position 
to answer them affirmatively. If 
space permitted I could go on and 
cite innumerable others. 

Recognizing these hazards we 
should not feel secure in the fact 
that we are covered against such 
claims ‘by reason of Safe Deposit 
Liability Insurance. Just because 
you have fire insurance on your 
homes, you would not deliberately 
start a fire in the center of your 
living room. With your institu- 
tion fully insured against hold- 
ups, you do not invite burglaries, 
nor holdups by inadequate protec- 
tion of your valuables. 





The Review of Trust Securities 


By GEORGE H. ARNOLD 


Vice-President and Trust Officer, The Illinois National Bank and 
Trust Company, Rockford, Illinois 


HE provisions of the well 

known Regulation F which 
refer to the review of trust securi- 
ties provides specifically that the 
bank’s trust investment committee 
“shall, at least once during each 
period of twelve months, review 
all the assets. held in or for each 
fiduciary account to determine 
their safety and current value 
and the advisibility of retaining 
or disposing of them; and a report 
of all such reviews, together with 
the action taken as a result there- 
of, shall be noted in the minutes 
of the trust investment commit- 
tee.” 

To comply with this part of the 
regulation many systems have 
been devised. Obviously the sys- 
tems in use by the larger trust 
companies are far more elaborate 
in the 
smaller trust departments. The 
larger trust departments, for in- 
stance, include on their staffs 
many men who make it their busi- 
ness to devote all of their time to 
the analysis of securities. They 
check markets and trends, earn- 
ings, operations, the industry in- 
volved and the relation of the 


than those in existence 





Prepared for the 26th Mid-Winter Trust 
Conference, Trust Division, American 
Bankers Association. 


company under study to that in- 
dustry. Then in turn they report 
to the trust investment committee 
for the purpose of determining 
whether a given security should be 
held, disposed of, or purchased. I 
have no doubt that, the practice by 
the. larger. trust departments in 
this respect is more or less stand- 
ardized. aes 
However, in the small trust de- 
partments the volume of business 
does not justify the employment 
of extra personnel for the sole 
purpose of “following” securities. 
There are too few securities in the 


- smaller department to keep a man 


busy on that job alone. There- 
fore, the, watching of securities 
becomes. part of the job of the 
trust officers. 

Most of. the smaller depart- 
ments have some kind of system 
that has proven more or less ade- 
quate. At least it satisfies the 
provisions of Regulation F be- 
cause if this were not a fact objec- 
tion would soon be made by the 
bank examiners. But since the 
number of systems in effect in the 
smaller departments probably 
equals the number of smaller de- 
partments in existence I’d like to 
describe something of our experi- 
ence in the hope that I can make 
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some constructive suggestions to- 
ward the standardization of our 
practice. 

At the outset let me say we do 
not have a perfect system. We 
groped and struggled for a num- 
ber of years trying to find some- 
thing that would be practical, 
that would fit in with our size of 
department and at the same time 
comply with Regulation F. Six 
years ago we struck on an idea 
that has since worked success- 
fully. At least we think so as do 
certain examiners and others who 
have seen it. 

Inasmuch as we have every de- 
sire to be just as alert with respect 
to our securities as those of you 
operating the larger departments 
the first problem presented was 
“how can we in the backwoods ob- 
tain the information needed to ac- 
complish this aim?” 

After investigation we found the 


answer to this problem in the form’ 


of weekly bond advisory reports of 
two of the outstanding statistical 
companies. These reports are 
sufficient for our purpose because 
if anything was to affect the value 
of a given security it would be re- 
flected in the market for said se- 
curity and without a doubt one 
or both of the statistical houses 
would make some comment with 
reference thereto. These services 
also furnish such information as 
bonds called, changes of ratings 
and reasons therefor, discussions 
on money, money nates, indus- 
tries, etc. 

Our next problem was to find 
ways and means to assemble the 


information garnered from these 
statistical reports in such a way 
that within a few moments we 
could have at our finger tips the 
statistical information to enable 
us to make an intelligent analysis 
of a certain security. To carry 
out this idea we adopted a plan 
of numbering each security. The 
plan involves the use of a file and 
a security analysis. 

The file in the case of bonds 
contains any literature we obtain 
with respect to the issue, and in 
the case of mortgages holds the 
abstract of title, legal opinion, 
trust deed, insurance policies, and 
any correspondence regarding the 
mortgage. The analysis on its 
face shows all the salient features 
of the security such as its date of 
issue, aggregate amount thereof, 
rate of interest, due date, type of 
lien, nature of company’s business, 
capitalization, and earnings. On 
the reverse side we record the com- 
ments included from time to time 
in the statistical reports as well 
as the current market value. In 
this way one can tell at a glance 
the trend of the market on a given 
bond and by reading the com- 
ments one soon can learn the 
latest recommendations of the 
statistical houses with respect to 
the merits of the bond. The re- 
verse side of the mortgage analy- 
sis shows a record of interest and 
principal payments made from 
time to time as well as a record 
of taxes paid and dates of pay- 
ment. 

So when these weekly reports 
come in they are checked against 
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an alphabetical kardex list of all 
our bonds. If any of the bonds 
held are referred to in the weekly 
reports the cards showing the 
amount of bonds of said issue and 
in what accounts held are drawn 
by a girl clerk who brings these 
cards to the attention of the trust 
officer. He then considers the 
merits of the comments and 
whether or not they are important 
enough to justify calling them to 
the attention of the trust invest- 
ment committee; but in any event 
they are recorded on the back of 
the security analysis in question. 

Now, when occasion arises for 
making a review of a trust which 
is brought about by an accumu- 
lation of cash in the principal ac- 
count, or because the end of the 
year is approaching and a review 
must nevertheless be made to com- 
ply with the regulation, the girl 
clerk is instructed to make a draft 
of the review by entering on a 
form provided for that purpose 
all of the securities contained in 
the account, listing them by classi- 
fication such as governments, mu- 
nicipals, utilities, etc. When this 
is done it is laid on the desk of the 
trust officer accompanied by the 
security analysis for each of the 
securities in said account. 

In this way the trust officer can 
quickly ascertain whether a cer- 
tain mortgage is in good standing 
or in default, the market value of 
the bonds, the rating on the bonds 
and the last report made with 
reference thereto by the statistical 
agency. He then writes comments 
regarding each security, recom- 


mending whether they be retained 
or sold and his reasons therefor 3° 
and if securities are to be bought 
these are listed in red type to show 
that they are not presently in the 
account. The security chosen for 
purchase is the result of an agree- 
ment between the trust officer, the 
assistant trust officer and_ the 
president of the bank. If the bond 
meets with their combined approval 
it is incorporated in the review 
and in most cases ultimately ap- 
proved by the trust investment 
committee. 

The review also shows the 
present income from each security 
and added together the total indi- 
cates the present gross income of 
the account. A second column of 
figures shows the income of the 
account if the recommendations of 
the trust officer are adopted; that 
is to say, if any securities are sold 
obviously the income therefrom 
will be lost and if any securities 
are to be bought the income there- 
from will be gained. In other 
words, we show a “before and 
after” picture. 

The proceeds of the sale of the 
securities to be disposed of are 
added to the amount of cash in 
the principal account. The ag- 
gregate is then available for the 
purchase of securities and the cost 
of the securities to be bough® 
should about equal the amount of 
money available therefor. 

The securities are listed by 
classification and the percentage 
of the account in each classifica- 
tion is noted. This gives the trust 
investment committee a _ ready 
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picture of the extent of diversifi- 
cation, thus enabling it to avoid 
the purchase of any securities that 
would concentrate too great a 
proportion of the account in any 
one class of security. 

At the bottom of the review we 
set forth ‘the investment provisions 
of the trust agreement involved so 
that when the review is being con- 
sidered by the trust investment 
committee the members thereof 
are apprised of our rights as 
trustee and to what extent we can 
go in controlling the account. The 
review also shows whose consent 
we must obtain to make any 
changes, such as the donor or a 
co-trustee, whether the approval 
of any court is needed, and also 
whether the investments to be 
bought are legal for trust funds. 

Another part of the review pro- 
vides a blank space for entering 
the date on which the trust com- 
mittee approved the review and 
below that space are several lines 
provided for the signatures of the 
donor, co-trustee, or beneficiary 
who indicates his or her approval 
of the review or at least the re- 
ceipt of a copy thereof. 

In most estates we have so- 
called full powers of investment 
and we need consult no beneficiary 
or member of the family. How- 
ever, in a good number of such 
cases we send a copy of the review 
to one or more of the beneficiaries 
and obtain a receipt. While this 
does not relieve us of any legal lia- 
bility it is a nice thing to have in 


the files because in a few instances 
we have found some criticism on 
the part of a beneficiary who said 
that he had no idea we were invest- 
ing our funds in a certain type of 
security. His signature at the 
bottom of the review estopped any 
further conversation. 


Go Beyond Regulation F 


While the provisions of Regula- 
tion F refer to the making of an- 
nual reviews of securities it is our 
contention that the style and ex- 
tent of our review goes further 
than is contemplated by the Regu- 
lation. Not only do we review the 
securities in a given account an- 
nually but when this review is 
made we also review the question 
of fees, whether they are adequate 
or not and the other general ob- 
jectives which we are attempting 
to attain. We consider the ages 
of the beneficiaries and the prob- 
able date of distribution so that if 
the estate is to be liquidated with- 
in the next few years we are cau- 
tious to buy only securities that 
are maturing during that period 
or those that will have a ready 
market. 

The result of all of this is that 
instead of merely reviewing the 
securities we make an annual re- 
view of the whole account. By so 
doing we obtain a better under- 
standing of the job confronting 
us which proves more satisfactory 
to the estates and the people con- 
cerned. 
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Bank Not Liable to Corporate Payee of Check for 
Payment to Fiduciary Authorized to Indorse and 
Collect Check and Receive Payment in Cash 


A bank upon which a check is drawn is not liable for the 
embezzlement of the proceeds by a payee who is a fiduciary, 
or by an agent of the payee authorized to collect the check, 
merely because the fiduciary or agent causes the check or its 
proceeds to be deposited in his personal account, much less 
because he collects the check in cash. The act of a fiduciary 
in cashing said check is not such a badge of fraud as to impose 
upon the bank the duty to interfere to prevent an apparently 
intended embezzlement, This was decided in the recent case of 
Boston Note Brokerage Co., Inc., v. Pilgrim Trust Company, 
Supreme Judicial Court of Massachusetts, 63 N. E. Rep. 
(2d) 113. 

A depositor of defendant bank, a trust company, lent $10,- 
000 to the plaintiff corporation upon its note dated August 20, 
1941, payable with interest on December 20, 1941, signed in 
its behalf by the corporation’s treasurer, who was expressly 
empowered “to sign the corporate name, cash, sign and in- 
dorse checks, negotiate loans and in general, to do and transact 
any and all business which may be properly done and trans- 
acted in the name of the company.” The plaintiff corpora- 
tion had no deposit with the defendant bank. Depositor made 
the loan by giving to the corporation’s treasurer his personal 
check for $10,000 upon the defendant bank, dated August 20, 
1941, payable to the order of the plaintiff corporation. 

On August 21, 1941, the corporation’s treasurer personally 
presented the check for payment at the defendant bank, with 
the indorsement of the plaintiff corporation upon the check 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) $1210... 
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signed by him as treasurer. A paying teller of defendant bank 
refused to give the corporation’s treasurer cash for the check 
and referred him to a vice-president of the bank. The vice- 
president not knowing the treasurer of the corporation nor of 
his authority to cash the check, telephoned depositor’s office 
and talked to his secretary whom he knew and ascertained from 
her a description of the corporate treasurer which properly 
identified him, and that the check represented a loan of $10,- 
000, and also that the treasurer had authority to cash the check 
all of which was true. Thereupon the treasurer asked the vice- 
president for a check of the defendant bank for $10,000 pay- 
able to him personally. The vice-president refused to give the 
treasurer such a check in payment of the depositor’s check, but 
told the treasurer that he would give him the cash, and that 
the treasurer could then take the cash to another officer of 
the defendant bank at another window and buy the defendant 
bank’s check for $10,000 payable to himself. 

The treasurer followed the instructions of the vice-presi- 
dent and purchased the defendant bank’s check for $10,000 
dated August 21, 1941, payable to his order. The treasurer 
deposited the purchased check in an. account that he opened 
in his own name in another bank, and it was duly collected 
by that bank from the defendant bank. The proceeds of that 
check never reached the plaintiff corporation, but were wrong- 
fully used by the treasurer for his own purposes. The Su- 
perior Court found for the plaintiff. Defendant bank ap- 
pealed and filed, exceptions. On appeal the defendant’s ex- 
ceptions were sustained and judgment rendered for the de- 
fendant bank. 

It was held that the defendant bank was not liable to the 
plaintiff corporation for its payment of the check to the cor- 
porate treasurer. ‘The bank was not under any contractual 
duty to plaintiff corporation to see to it that check was paid 
to plaintiff as payee, or to someone authorized by the plaintiff 
to receive payment. The defendant bank was merely the 
drawee of the check and as such ought not to be made liable 
to the payee for anything short of participation or assistance 
in a known or apparent misappropriation of funds. The cor- 
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porate treasurer had authority to endorse and collect the check 
and also had authority to receive payment of the check in 
cash. The cashing of the check by the treasurer was not such 
a badge of fraud as to impose upon the defendant bank the 
duty to interfere to prevent an apparently intended embezzle- 
ment of the proceeds of the check. An honest treasurer may 
at times keep substantial sums in cash for legitimate purposes. 
The court in its opinion stated: 


One Leventhal, a depositor in the defendant bank, lent $10,000 
to the plaintiff corporation upon its note, dated August 20, 1941, 
payable with interest on December 20, 1941, signed in its behalf by 
Henry Reimers, its treasurer, who was expressly empowered “to sign 
the corporate name, cash, sign and indorse checks, negotiate loans 
and in general, to do and transact any and all business which may be 
properly done and transacted in the name of the company.” The 
plaintiff corporation had no deposit with the defendant bank. Leven- 
thal made the loan by giving to Reimers his (Leventhal’s) check for 
$10,000 upon the defendant bank, dated August 20, 1941, payable 
to the order of the plaintiff corporation. 

On August 21, 1941, Reimers’ personally presented the check for 
payment at the defendant bank, with the indorsement of the plaintiff 
corporation upon the check signed by him as its treasurer. Appar- 
ently mindful of the duty of the defendant bank to its depositor Leven- 
thal not to pay to a person unauthorized by the payee to receive the 
money (Dana v. Old Colony Trust Co., 245 Mass. 347, 139 N. E. 
541; Barmby v. Merrimack Cooperative Bank, 285 Mass. 37, 40, 
188 N. E. 378, and cases cited), ia paying teller of the defendant bank 
refused to give Reimers cash for the check, and referred him to vice- 
president Miley, who had authority on behalf of the defendant bank 
to decide what to do. Miley did not know either Reimers or his au- 
thority to indorse the check on behalf of the plaintiff corporation. 
Consequently Miley telephoned Leventhal’s office and talked with 
Leventhal’s secretary, who was well known to him. ‘The secretary de- 
scribed Reimers in such a way as to identify him, advised Miley that 
Leventhal had just lent $10,000 to the plaintiff corporation, and said 
that Reimers as treasurer had authority to cash the check, all of which 
was true. 

Reimers asked Miley for a check of the defendant bank payable 
to him personally. Miley refused to give such a check in payment 
of Leventhal’s check, but said that he would give Reimers the cash, 
and then Reimers could take the cash to another officer of the defend- 
ant bank at another window and buy the defendant bank’s check for 
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$10,000 payable to himself. Reimers took the $10,000 in cash, went 
to the other officer at another window, and bought the defendant bank’s 
check for $10,000, dated August 21, 1941, payable to the order of 
Henry Reimers. 

Reimers deposited that check in an account that he opened in his 
own name in a bank in Medford, and it was collected by that bank 
from the defendant bank. The proceeds of that check never reached 
the plaintiff corporation, but were wrongfully used by Reimers for his 
private purposes. 

In the Superior Court, on October 24, 1944, a judge made a find- 
ing for the plaintiff in the sum of $11,905, which evidently was com- 
posed of the sum of $10,000 with interest thereon from August 21, 
1941. ‘The case is here on the exceptions of the defendant bank. 

The defendant bank was under no contractual duty to the plaintiff 
corporation, as disintguished from its depositor Leventhal, to see that 
the check was paid to the plaintiff, the payee, or to someone authorized 
by the plaintiff to receive payment. Blacker & Shepard Co. v. Granite 


Trust Co., 284 Mass. 9, 12, 187 N. E. 58. See also 187 A. L. R. 874.° 


Any liability on the part of the defendant bank must be based on tort, 
See Banks v. Everett Nat. Bank, 305 Mass. 178, 182, 25 N. E. 2d. 177. 
In the Blacker Shepard Co. case a bank was held liable to the corporate 
payee of a check where it paid the check to a vice-president who had 
authority to receive the check for the corporation but not to indorse 
or collect it. 

The present case differs from the Blacker & Shepard Co. case pri- 
marily in that Reimers as treasurer had authority to indorse and col- 
lect the check. He had authority to receive payment on the check in 
cash. Doing so was not such a badge of fraud as to impose upon the 
defendant bank a duty to interfere to prevent an apparently intended 
embezzlement. An honest treasurer may at times keep substantial 
sums in the form of cash. Neither did the conversion of the check into 
a bank or cashier’s check payable to Reimers personally constitute 
suich,a plaintiff indication of an intended embezzlement that the de- 
fendant bank became bound to interfere to prevent such a crime. In 
some situations an honest treasurer might desire to convert a check 
payable to his corporation into a bank or cashier’s check payable to 
himself. He might reasonably do so if on behalf of his corporation 
he should contemplate buying goods for cash in a distant city where 
he could be identified but where proof of his authority to indorse a 
check payable to his corporation would be at least difficult. A bank 
that is merely the drawee of ‘a check ought not to be made liable to the 
payee for anything short of participation or assistance in a known or 
apparent misappropriation of funds. In this Commonwealth, and by 
the weight of authority elsewhere, a bank upon which a check is drawn 





Pe ntl iat 





snistacitasts. 


lhe Gann 


A mest Sth nin ela asain 


THE BANKING LAW JOURNAL 669 


is not liable for the embezzlement of the proceeds by a payee who is a 
fiduciary, or by an agent of the payee authorized to collect the check, 
merely because the fiduciary or agent causes the check or its proceeds 
to be deposited in his personal account, much less because he collected 


the check in cash.* 

Though we find no case in this Commonwealth exactly like the 
present case, the principle is well established. 

Cases are distinguishable in which a bank has been held liable for 
accepting in payment of the persona) obligation of a fiduciary or agent 
funds which it knows sare not his own, or for assisting him in a known 
or apparent misappropriation of funds.” 

There was error in denying the defendant’s request for a ruling 
that upon all the evidence the law required a finding in its favor. Since 
the case was tried without jury, the point was properly raised by a 
request for a ruling. Forbes v. Gordon & Gerber, Inc., 298 Mass. 91, 
94, 95, 9 N. E. 2d 416; Commonwealth v. Carter, 306 Mass. 141, 143 
27 N. E. 2d 690; In re Loeb, 315 Mass. 191, 194, 52 N. E. 2d 37. 

Exceptions sustained. Judgment for the defendant. 


4Ashton v. Atlantic Bank, 3 Allen 217; Batchelder v. Central National Bank, 188 
Mass. 25,'73 N. E. 1024 (bank not liable where check payable to trustee as such de- 
posited in his personal account); Fillebrown v. Hayward, 190 Mass. 472, 77 N. E. 45; 
Newburyport v. Spear, 204 Mass. 146, 150, 90 N. E. 522, 134 Am. St. Rep. 652 (bank 
not liable for paying checks drawn by city treasurer to his own order); Johnson & 
Kettell Co. v. Longley Luncheon Co., 207 Mass. 52, 55, 56, 92 N. E. 1035; Allen v. 
Puritan Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518 (bank liable for 
paying check drawn by administrator on estate account to his own order and deposited 
to his personal account, only so far as it had notice of intended misappropriation) ; New- 
buryport v. First National Bank, 216 Mass. 304, 103 N. E. 782; Allen v. Fourth National 
Bank, 224 Mass. 239, 112 N. E. 650; Kendall v. Fidelity Trust Co., 230 Mass. 238, 
119 N. E. 861 (bank not liable where treasurer drew check payable to himself and 
deposited it in his personal account); Eastern Mutual Ins. Co. v. Atlantic Nat. Bank, 
260 Mass. 485, 157 N. E. 520 (same); Ogden v. Atlantic Nat. Bank, 276 Mass. 130, 
176 N. E. 799 (same, trustee); Banks v. Everett National Bank, 305 Mass. 178, 25 
N. E. 2d 177 Macklin v. Macklin, 315 Mass. 451, 456, 53 N. E. 2d 86; Empire Trust 
Co. v. Cahan, 274 U. S. 473, 47 S. Ct. 661, 71 L. Ed. 1158; Commercial Savings Bank 
& Trust Co. v. National Surety Co., 6 Cir., 294 F. 261; Maryland Casualty Co.  v. 
City National Bank, 6 Cir., 29 F. 2d 662; Aetna Casualty & Surety Co. v. Catskill 
Nat. Bank & Trust Co., 2 Cir., 102 F. 2d 527; Rodgers v. Bankers National Bank, 
179 Minn. 197, 229 N. W. 90; Bischoff v. Yorkville Bank 218 N..Y. 106, N. E. 759, 
L. R. A. 1916F, 1059 (but see Wen Kroy Realty Co., Inc., v. Public Nat. Bank & 
Trust Co., 260 N. Y. 84, 183 N. E. 73, and Grace v. Corn Exchange Bank Trust Co., 
287 N. Y. 94, 38 N. E. 2d 449, 145 A. L. R. 436); Bacher v. City National Bank, 347 
Pa. 80, 31 A. 2d 725; Quanah, A. & P. R. Co. v. Wichita State Bank & Trust Co., 
127 Tex. 407, 93 S. W. 2d 701, 106 A. L. R. 821; Cocke’s Admr. v. Loyall, 150 Va. 336, 
148 S. E. 881; W. L. Chase & Co., Inc., v. Norfolk National Bank of Commerce & Trusts, 
151 Va. 1040, 145 S. E. 725; Toronto Club v. Dominion Bank, 25 Ont. Law Rep. 330; 
Merrill, 40 Harv. L. Rev. 1077; Scott, Trusts (1939) §§ 324.2, 324.3, 342.4. 

*Shaw v. Spencer, 100 Mass. 382, 97 Am. Dec. 107, 1 Am. Rep. 115; Tingley v. 
North Middlesex Savings Bank, 266 Mass. 337, 165 N. E. 119; Proctor v. Norris, 285 
Mass. 161, 164, 165,°188 N. E. 625; Banks v. Everett Nat. Bank, 305 Mass. 178, 182, 
25 N. E. 2d 177; Tierney v Coolidge, 308 Mass. 255, 259, 32 N. E. 2d 198, 132 A. L. R. 
1349 Geary v. Blomerth, 309 Mass 91, 99, 34 N. E. 2d 922, and cases cited; Millbank 
v. J. C. Littlefield, Inc., 310 Mass. 55, 64, 36 N. E. 2d 833; Macklin v. Macklin, 315 
Mass. 451, 53 N. E. 2d 86. 
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Retention of Certificate of Deposit by Depositor 
Precludes Co-payee of Certificate from Acquiring 
Title to Same 


Where a certificate of deposit is issued by a bank for. a 
sum deposited by the depositor which is payable to depositor 
or co-payee or survivor on return of certificate duly indorsed, 
and the certificate of deposit is retained by depositor’s agent 
throughout depositor’s lifetime, and the co-payee is not a party 
to contract and is unaware of the nature of the deposit, it is 
held that the co-payee cannot claim deposit on theory that 
the certificate constitutes a contract between the bank and 
deceased depositor for the benefit of the co-payee in the absence 
of delivery, of certificate to co-payee during depositor’s life- 
time. The co-payee does not acquire title to the certificate 
upon the death of the depositor. This was held in the case of 
Clark v. Young, Supreme Court of Alabama, 21 So. Rep. 
(2d) 381. 

On June 23, 1942, one Cora E. Hunter deposited in a 
national bank the sum of $7,500.00 and the agreement be- 
tween the said Cora E. Hunter and the said bank with refer- 
ence to the deposit of said money was evidenced by a certifi- 
cate of deposit dated June 23, 1942, issued by the national 
bank to Cora E. Hunter and payable twelve months after 
date to “Mrs. Cora E. Hunter or Mrs. Annie Lou Young, 
or survivor” on return of the certificate properly indorsed. Said 
certificate provided that it would bear interest for one year at 
the rate of two per centum (2%) per annum, interest then to 
cease. There is now due under said certificate the sum of 
$7,650.00, including principal and interest. ‘The money de- 
posited in said bank in consideration of which the certificate 
of deposit was issued was the sole property of Cora EK. Hunter, 
and the defendant Annie Lou Young owned no part of the 
same. Said certificate of deposit was retained by one Clark, 
plaintiff in instant case, in his capacity as agent for Cora E. 
Hunter, and Clark held said certificate of deposit in his ca- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 230. 
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pacity as such agent for Mrs. Hunter, and not as agent for 
defendant. In making said deposit it was the intention of 
Cora E. Hunter that defendant should at the death of Cora 
E. Hunter become the owner of the indebtedness and of the 
sum of money evidenced and represented by said certificate 
of deposit, but it was also the intention of the said Cora E. 
Hunter to reserve possession and full control and dominion 
over the certificate of deposit and over the money in considera- 
tion of which it was issued during her lifetime. It was also 
her intention that defendant should have no interest in or right 
to the same until the death of Mrs. Hunter. Mrs. Hunter 
died on January 31, 1943, before the maturity of the certifi- 
cate of deposit, and plaintiff was appointed administrator of 
her estate, and through his counsel advised the national bank 
that he had possession of the aforesaid certificate of deposit, 
and that he claimed the proceeds of the same in his capacity 
as administrator of the estate of Cora EK. Hunter, deceased. 
Defendant also made known that she claimed to own and to 
be entitled to payment to her of the amount due under said 
certificate of deposit.. The national bank, in view of said con- 
flicting claims, declined to pay said certificate of deposit upon 
its maturity to either of the claimants, and through its counsel 
advised the parties that it intended to file an interpleader suit 
against the two claimants in order to determine which of them 
was entitled to said sum of money, and in order to protect 
itself from double liability. Thereupon the complainant filed 
suit under the statute to determine which of the claimants 
was entitled to the money in controversy. 

It was held that the certificate of deposit payable by bank 
to depositor or co-payee, the co-payee being the deféndant in 
the instant case, or survivor, was never delivered to co-payee 
but was retained in possession of depositor’s agent, she reserv- 
ing and retaining exclusive control thereof and indebtedness 
it represented, and it was shown that she had no intention to 
create a present interest in the instrument for the co-payee, 
co-payee did not acquire title to the certificate on depositor’s 
death. 

It was further held that certificate of deposit did not con- 
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stitute a contract made between Mrs. Hunter and the national 
bank for defendant’s benefit. The defendant was not a party 
or privy to the contract. She had no knowledge of it and about 
all she had was a contingency, dependent upon obtaining pos- 
session of the certificate of deposit and the right to present and 
surrender the same. The Court, in its opinion, stated: 


The statute, Code 1940, Title 5, § 122, provides: “No certificate 
of deposit, issued by a banking corporation or trust company for 
any special deposit for which interest is to be paid, must be reissued 
but, on the return thereof, must be cancelled.” 


In the light of this statute, each such deposit rightfully made 
stands on its own footing, unhampered by previous dealings between 
the parties in respect to the money rightfully deposited. There is no 
question that the money deposited belonged to Mrs. Hunter, or that 
she had the right to deposit the same, as she did. 


The legal effect of the transaction evidenced by certificate No. 
2106, of date June 23, 1942, was a loan of money by Mrs. Hunter 
to the bank, vesting the title to the money—the $7,500— in the bank, 
creating the relation of debtor and creditor, and the certificate which 
partakes of the nature of a promissory note is a chose in action, evi- 
dencing the right of its owner, at the due date thereof, upon proper 
indorsement and surrender to call the loan. 7 Am. Jur. 316, § 445; 
Blakey v. Brinson, 286 U. S. 254, 52 S. Ct. 516, 76 L. Ed. 1089, 
82 A. L. R. 1288; Mierke v. Jefferson County Sav. Bank, 208 N. Y. 
347, 101 N. E. 889, 46 L. R. A., N. S., 194, Ann. Cas. 1914D, 21 
Renfro Bros. v. Merchants & Mechanics Bank, 83 Ala. 425, 3 So. 776. 


We concur in the conclusion of fact stated in the decree of the 
circuit court (which the reporter will reproduce in the report of the 
case). At no time prior to the death of Mr. Hunter, or since, has the 
claimant Mrs. Young acquired any vested interest in or right to pos- 
session of said chose in action. As to it Mrs. Hunter died intestate 
and the legal title passed to and vested in her personal representative. 
In this controversy between the administrator, the adverse claimant 
and the depository bank, the administrator represents the interest of 
the estate, including that of distributees, who may be proper parties, 
but are not necessary parties to the proceeding. Sovereign Camp, 
W. O. W., v. Snider, 227 Ala. 126, 148 So. 831; Burt et al v. Brandon, 
230 Ala. 85, 159 So. 691. 

Under the facts stated in the decree, Clark, the custodian of the 
key to Mrs. Hunter’s box, was Mrs. Hunter’s agent, and there was 
no evidence showing delivery of the certificate in Mrs. Hunter’s lifetime 
to Mrs. Young. Mrs. Young had no connection with the transaction 
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evidenced by certificate of deposit No. 2106 and knew nothing about 
it. On principles stated in Smith v. Eshelman, 235 Ala. 588, 180 
So. 313, Mrs. Young did not acquire the title to the chose by gift. 


To support a claim under the contract theory there must have 
been a joint ownership and, in the absence of such vested interest 
during the life of the depositor, the right of survivorship does not 
exist. First Nat. Bank of Birmingham v. Lawrence, 212 Ala. 45, 
101 So. 663. 

‘Cases cited by appellee wherein a joint account was maintained 
on which both parties had the right to check, or a joint savings ac- 
count to which both parties contributed showing a vested interest in 
both parties, are inapt as authorities to sustain the decree. Cases 
in that class cited and relied on by appellee are Deal’s Adm’r v. 
Merchants & Mechanics’ Sav. Bank of City of Norfolk, 120 Va. 297, 
91 S. E. 135, L. R. A. 1917C, 548; Kelly v. Beers, 194 N. Y. 49, 
86 N. E. 980, 128 Am. St. Rep. 543; Malone v. Sullivan et al, 136 
Kan. 193, 14 P. 2d 647, 85 A. L. R. 275. In the last cited case, on 
which appellee most strongly relies, the account was opened in the 
name of both women, Amy Malone and Annie Williams, and Williams 
the survivor had the right to check on the joint account during the 
life of Malone. Moreover, the Revised Statutes of Kansas provided 
(Rev. St. 1923, 9—173): “When a deposit has been made, or shall 
hereafter be made, in any bank or trust company transacting busi- 
ness in the state, in the names of two persons, payable to either, or 
payable to either or the survivor, such deposits or any part thereof, 
or any interest or dividend thereon, may be paid to either of said 
persons whether the other be living or not; and the receipt or acquit- 
tance of the person so paid shall be valid and sufficient to release and 
discharge the bank for any payment so made.” 85 A. L. R. 277, 278. 

The decree of the circuit court in so far as it awards the certifi- 
cate of deposit No. 2106 of date June 23, 1942, described in the bill 
to Annie Lou Young, is reversed and annulled, and one will be here 
rendered ordering, adjudging and decreeing that said certificate of 
deposit is the property of the estate of Cora E. Hunter, the legal 
title in which is in the appellant, V. O. Clark, as the administrator 
of her estate, for the purposes of administration. 





The decree of the circuit court in so far as it allowed and fixed 
a solicitor’s fee of $500 to be paid the solicitor of the State National 
Bank is not questioned, and in that respect the decree is affirmed, and 
the Bank is authorized to deduct that sum for the use of its solicitor, 
Harris, and pay the balance thereof to the administrator upon the 
presentation of the certificate of deposit duly endorsed by him as 
administrator, and such payment shall be in full of its liability. 
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The costs of the appeal and of the case will be taxed against Annie 
Lou Young, with issue of execution for their collection. 
Reversed and rendered in part, and in part affirmed. 


On Rehearing 


BROWN, Justice—We challenge, as unwarranted, extravagant 
and untrue in law or fact, the statement in appellees’ application for 
rehearing that, “The court in its opinion in this case has stricken 
down a valid contract in the form of a certificate of deposit and has 
in effect declared it invalid,” and assert to the contrary, that the 
opinion upholds the integrity of said certificate of deposit, and de- 
clares its true legal effect. 

On the other hand, we assert that the appellee in said application 
for rehearing ignore the statute, Code 1940, Tit. 5, § 122, which 
for the protection of the parties, whether dead or alive, gives to such 
certificate of deposit the character of a courier without luggage, repre- 
senting the title and right which it evidences, protecting the depository 
and the depositor against doubtful and uncertain claims founded on 
dubious facts resting in parol. Such contract is within the rule that 
its obligations cannot be altered or varied by parol testimony. 7 Am. 
Juris. p. 353, § 493; Renfro Bros. v. Merchants & Mechanics’ Bank, 
83 Ala. 425, 3 So. 776; Montgomery, Supt. of Banks, et al v. Smith, 
226 Ala. 91, 145 So. 822; Patton v. Beecher, 62 Ala. 579, 585. 

“A bank is not bound to pay deposits evidenced by a certificate 
of deposit, except on production and surrender of the certificate prop- 
erly indorsed, and acts at its peril in doing so,. . .” 9 C. J. S., Banks 
and Banking, § 316, p. 643, “c—Conditieons Precedent”; Hick 
v. Meadows, 193 Ala. 246, 69 So. 482; LeZotte v. Bank of Del Norte, 
86 Colo. 136, 278 P. 606; Chandler v. Smith, 147 Ga. 637, 95 S. E. 
223; Baxley Banking Co. v. Gaskins, 145 Ga. 508, 89 S. E. 516; 
Cohn Goodman Company v. People’s Sav. Bank of Grand Haven, 203 
Mich. 307, 168 N. W. 1042; 7 C. J. p. 650, note 62. 

The appellees ignore the stipulation in the contract that it is “Pay- 
able to Mrs. Cora E. Hunter or [not and] Mrs. Annie Lou Young or 
survivor ,twelve months after date on the return of this certificate 
properly endorsed,” which clearly evidences the fact that this certifi- 
cate represents the right and title to the chose in action, and its deliv- 
ery to other than the original holder with the intention to vest such title 
is essential to pass the title, and give the holder a right to present, en- 
dorse and collect the debt which it evidences. [Brackets and italics 
supplied. | 

The appellees in the application for rehearing strenuously insist 
that this court by construction and the consideration of illegal, imma- 
terial and incompetent evidence, engraft on to said contract something 
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that does not appear in the contract itself. It clearly appears from 
the opinion of the trial judge that the only evidence that was con- 
sidered, and correctly so, was the certificate of deposit issued on June 
23, 1942, and the evidence of Clark as to the custody of said certificate. 
We quote from the opinion of the Court: “The money deposited in said 
bank in consideration of which said certificate of deposit was issued 
was the sole property of Cora E. Hunter, and the defendant Annie Lou 
Young owned no part of same. Said certificate of deposit was retained 
by V. O. Clark in his capacity as agent for Cora E. Hunter, and the 
said V. O. Clark held said certificate of deposit in his capacity as agent 
for Mrs. Hunter, and not as agent of Mrs. Young. In making said de- 
posit it was the intention of Cora E. Hunter that Annie Lou Young 
should at the death of Cora E. Hunter become the owner of the in- 
debtedness and of the sum of money evidenced and represented by said 
certificate of deposit, but it was also the intention of the said Cora E. 
Hunter to reserve possession and full control and dominion over the cer- 
tificate of deposit and over the money in consideration of which it was 
issued during her life time, and it was her intention that Mrs. Young 
should have no interest or right to the same until the death of Cora E. 
Hunter. ...” 

This interpretation of the writing demonstrates that there was not 
a perfected gift inter vivos, and that the provisions in the certificate 
of deposit as to Mrs. Young were testamentary in character, and in- 
effectual to pass the title at Mrs. Hunter’s death, for failure to observe 
the requisites for executing a last will and testament. Hicks v. 
Meadows et al., 193 Ala. 246, 69 So. 432, is a case in point. “In cases 
involving such deposits, questions frequently arise concerning the right 
of the one other than the original owner to the fund upon the death of 
the original owner. Apart from the contract theory, which is com- 
paratively rare, this leaves the title of the survivor to rest upon a gift, 
trust or bequest. The bequest drops out of consideration, because it is 
not claimed that the transfer is in the requisite form to constitute a 
valid bequest, i. e., there is no compliance with the statute of wills. 
There thus remain two theories, upon one or the other of which the 
right of the survivor to the fund must be based, i. e., gift or trust. 
Unless the survivor can show title in one of these ways, his claim must 
fail.” 7 Amer. Juris. p. 301, § 426. 

Bowie v. Phenix-Girard Bank et al, 237 Ala. 44, 185 So. 363, 364, 
is cited, and the statement made that the case at bar cannot be dif- 
ferentiated from the holding of this court in that case. It is only 
necessary to quote from the opinion of Justice Bouldin in the cited 
case to differentiate it’from this case: “Emily Frances Barnett, on 
July 11, 1936, six weeks before her death, transferred her bank ac- 
count and deposited her funds . . . in Phenix-Girard Bank on 
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jomt savings account of herself under the name of Emily Frances 
Grand, her maiden name, and three of her grandchildren, George 
William Matthews, James Hamilton Matthews and Martha Sue Mat- 
thews, as their joint property, to pass in case of death to the survivor, 
and subject to withdrawal on the order of either or the survivor. 

.' .” [Italics supplied.] ‘These facts clearly show a joint deposit 
in which all the parties named had a present interest. In the case at 
bar, the deposit was made by Mrs. Hunter, in her name, with stipula- 
tion at maturity to be paid to herself or Mrs. Young, or the survivor. 
Mrs. Young had no present interest in this deposit, but a mere contin- 
gency, as in Hicks vy. Meadows, supra. 

The fault in appellees’ argument is that it deals with the deposit 
in the instant case as a joint deposit by Hunter and Young, when, as 
we have pointed out repeatedly, this is not a joint deposit, and cases 
dealing with such deposits are not apt authority here, nor are the 
cases dealing with special. deposits, where the thing deposited is to 
be kept intact to be returned to the depositor. 

The bank, in the instant case, had no interest whatever in the cer- 
tificate of deposit. It was the property of Mrs. Hunter and evidenced 
the obligation of the bank to pay. Neither did Ciark, the cashier of 
the bank, have any interest in said certificate. He was the mere cus- 
todian of Mrs. Hunter. Hence, Smith v. Eshelman et al, 235 Ala. 
588, 180 So. 313, is not in point. There the promissory note was 
delivered to the doctor, who performed the operation on the decedent, 
by the decedent, before his death, with express authority to the doctor 
to collect the note and pay himself, and to pay over to certain named 
persons the remainder. It was held that the agency was coupled with 
an interest, in effect a parol trust, and was not terminated by the 

. death of the principal. 

We have examined the other cases cited by appellee and do not 
find them applicable or helpful here. In re Edwards’ Estate, 140 Or. 
431, 14 P. 2d 274, was a joint account or joint deposit, which was 
regulated by statute. In Farmers & Merchants Nat. Bank v. Lee, 
Okl. Sup., 132 P. 2d. 931, the proceeding was to enforce an agree- 
ment by a mother to assume payment of her son’s debt to a bank, in 
consideration of the bank’s promise to forego foreclosure of a chattel 
mortgage securing the son’s note, and retain the mortgaged property, 
and pay the note out of her estate at her death. The court held that 
such agreement was not void for uncertainty, as to the time of pay- 
ment, nor was it a transaction testamentary in character and rendered 
unenforceable because payment was postponed until after her death. 

In Ladner et al v. Ladner et al, 128 Mise. 75, 90 So. 593, which 
appellees insist cannot be differentiated from the case at bar, Alfred 
Ladner consulted the vice-president and cashier of the bank, who 
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testified that Ladner stated to him: “ “That he wanted to place this, 
money in the name of five of his children, but that he was to draw the 
interest while he lived; that he needed that to help him live. So I 
told him I could fix him up, and he took these certificates and gave 
me the names of the boys and girls, and I issued certificates in their 
names, each for $2,000, payable in six months, and he had them re- 
newed every six months. You see the interest was due at the end of 
every six months, and if he should die the money was to go to his 
children. Mr. Ladner told me he had provided for his wife by buying: 
a piece of property at Pas Christian; the house had burned on this 
property, but he rebuilt it so she could have an income; but the money 
he put in the bank he wanted his children to have that.’ ” 128 Misc. 
77, 90 So. 594. 

By this agreement the court held that a parol trust was created, 
but the difference between that case and the case at bar is, the chil- 
dren each had a present vested interest, and the bank held the same 
in trust for Ladner, and his children, interest to go to Ladner, and 
the principal to the children at his death. 

In Sturgis v. Citizens’ Nat. Bank of Pocomoke City et al, 152 
Md. 654, 137 A. 378, the deposit was a joint deposit, subject to the 
check of either of the parties. In Foschia v. Foschia et al, 148 Md. 
69, 148 A. 121, the pass book recited that the deposit was in the name 
of a certain person in trust for self and another, joint owners, subject 
to the order of either. In Copeland Ex’r et al v. Summers et al, 138 | 
Ind. 219, 35 N. E. 514, 37 N. E. 971, the trust created was complete, 
and nothing was required of the beneficiaries, except to claim the fund. 

In the instant case, as we have pointed out the certificate was the 
sole property of Hunter up to the moment of her death, and on its 
face required that it be endorsed and surrendered by the claimant. 
Possession and the right to endorse were prerequisites to establish a 
claim to collect the certificate of deposit. The essential elements of a 
trust were absent. Birmingham Trust & Savings Co. v. Marx, 230 
Ala. 68, 159 So. 583. 

Nor is the claim of Young sustainable on the theory that the cer- 
tificate of deposit constituted a contract made between Hunter and 
the bank for her benefit. She was not a party or privy to the contract. 
She had no knowledge of it and she had at most a contingency, depend- 
ing upon obtaining the possession of the certificate of deposit, and the 
right to present and surrender the same. Wolosoff v. Gadsden Land 
& Building Corporation, 245 Ala. 628, 18 So. 2d 568, 570; Shine v. 
Nash Abstract & Investment Co., 217 Ala. 498, 117 So. 47. 

It is well settled that the right of a third person for whose benefit 
a promise is made is affected with all the infirmities of the agreement 
as between the parties thereto and the authorities are uniform that a 
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mere naked promise from one to another for the benefit of a third will 
not sustain an action. Meyerson v. New Idea Hosiery Co., 217 Ala. 
153, 115 So. 94, 97, 55 A. L. R. 1231. Mrs. Young at most had a 
mere contingency, depending upon the delivery to her of the certificate 
of deposit by Mrs. Hunter or by her authority during Hunter’s life- 
time, and this contingency, in the absence of such delivery, was de- 
stroyed by Mrs. Hunter’s death. 

Mrs. Hunter departed this life before the passage of the Act of 
1943, appearing on page 128 of the General Acts of the Legislature 
of 1943, Code 1940, Tit. 5, § 128(2), and that act has no application 
here. Moreover, the act deals with joint deposits and depositors, and 
not with deposits made by an individual. Said act merely recognizes 
or establishes joint tenancy, with the right of survivorship, in joint 
bank deposits. First National Bank of Birmingham v. Lawrence 212 
Ala. 45, 101 So. 663. 

Our conclusion is that the application for rehearing is without 
merit and is due to be overruled. It is so ordered. 

Application for rehearing overruled. 

All the Justices concur, except GARDNER, C. J., who dissents. 





We base our concurrence in the conclusion reached in the opinion 
of BROWN, J., upon the basis of the finding that the certificate was 
never delivered to Mrs. Young but was retained in possession of Mrs. 
Hunter’s agent, she reserving and retaining exclusive control thereof 
and the indebtedness it represented, and had no intention to create a 
present interest in the instrument for Mrs. Young. We regard that 
as the controlling incident to determine the rights of Mrs Young. The 
great majority of cases are in accord with this view. 103 A. L. R. 
1124; 48 A. L. R. 205-206; 7 Amer,. Jur. 304, § 431. The terms of 
the certificate of deposit alone are not always controlling. But it 
may be interpreted in respect to whether a present interest was in- 
tended by all the circumstances attending it. Hill v. Hill et al, 216 
Ala. 435, 113 So. 306. We regard this as the ruling distinction be- 
tween the instant case and those supporting the claims of such a donee 
co-payee on the contract or trust theory. Those cases either relate 
to a situation where circumstances did not manifest such an intent, 
as in Re Estate of Staver, 218 Wis. 114, 260 N. W. 655, or where 
the intention was not given important consideration. 

In the case of Hicks v. Meadows, 193 Ala. 246, 69 So. 432, the 
instrument did not purport to give the co-payee a present interest, 
but only one effective at the death of the depositor. It was without 
consideration as to the co-payee, was testamentary in nature and not 
a gift causa mortis or inter vivos because there was no delivery. There 
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must be a present interest intended to be conferred if there was no such 
consideration, or it must be done by a will. A delivery is one way to 
manifest an intent to create a present interest. While an absence of 
delivery alone sometimes manifests an intent not to do so, it may be 
so inferred from all the attending circumstances, notwithstanding an 
absence of such delivery. We are not here dealing with the legal title 
to a negotiable instrument, and right to sue on it at law, but. with 
rights to be determined on equitable principles. 


GARDNER, Chief Justice (dissenting)—-Upon reconsideration I 
find myself unable to agree. That the result is deplorable, all must 
concede. The record discloses that from the time of the collection of 
this money in 1938 by Mrs. Hunter (the proceeds of a policy of in- 
surance on the life of her deceased husband), Mrs. Hunter has en- 
deavored to make suitable arrangements to the end that Mrs. Young, 
her niece whom she had raised and of whom her husband was very fond, 
should become the owner of this fund. 

Different characters of deposits were made in the bank looking to 
this end. But this certificate now in question was issued in its present 
form on the advice of Mr. Cottingham, president of the State National 
Bank at Decatur. Mrs. Hunter sought his advice in regard to ar- 
ranging for Mrs. Young to acquire this money at her death, in the 
meantime the interest on the certificate to go to Mrs. Hunter. Mr. 
Cottingham, advising her how this could be done, told her “to have the 
certificate of or me made payable to Mrs. Hunter or Mrs. Young 
or the survivor.’ 

As I understand the record, this certificate was prepared by Mr. 
Clark, cashier of the bank, in the form advised by Mr. Cottingham, 
and as set out in the majority opinion. This certificate discloses that 
the $7,500 was deposited by Mrs. Hunter, but was made payable to 
“Mrs. Cora E. Hunter or Mrs. Annie Lou Young or survivor 12 months 
after date.” It expressly discloses that it was not subject to check 
and required the return of the certificate properly endorsed. It bears 
interest at the rate of 2% per annum, the interest to cease at maturity. 
It is signed by Mr. Clark, manager. It is clear enough, therefore, that 
Mrs. Hunter, Mr. Clark, the manager, and Cottingham, the president 
of the bank, all understood and confidently believed that, should Mrs. 
Hunter die before Mrs. Young, the certificate would be payable to 
the latter just as the contract of deposit provided. Mrs. Hunter died 
before the due date of this certificate; and during this period the 
money was beyond the control of either Mrs. Hunter or Mrs. Young, 
as under the express terms of the contract it was not then subject to 
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check. It would seem, therefore, quite clear the result is unfortunate 
and to be deplored. 

I am well aware of the oft-repeated statement that “hardships 
make shipwreck of the law,” and I would be the last to favor the over- 
turning of a well-settled principle merely in order to meet a hard case. 
But when such hardships do appear, it should suffice to make us pause 
and carefully consider whether or not in fact any sound principle of 
law would be disturbed by a contrary ruling. 

As I stand alone in this disagreement, it would serve no useful 
purpose to enter into anything like a discussion of the principle upon 
which I think Mrs. Young is entitled to this money. That principle 
is referred to, by way of brevity, as the “contract theory.” This con- 
tract theory has been treated in numerous cases which will be found 
cited in 149 A. L. R. 897, 898; 135 A. L. R. 1021 et seq.; 103 A. L. R. 
1140 et seq.; 7 Am. Jur. p. 308; 9 C. J. S., Banks and Banking, § 286, 
p. 595, 596 and note 4. Perhaps the reasoning as found in Re Estate 
of Staver, 218 Wis. 114, 260 N. W. 655, is more persuasive than that 
of other courts, but the opinion cites a number of decisions from 
Massachusetts, Ohio, California, and Michigan, supporting the view 
that in a deposit as here involved the survivor takes by virtue of the 
contract of deposit. And some of the courts rest a right of recovery 
upon the theory of a trust as discussed in the Mississippi case of 
Ladner v. Ladner, 128 Miss. 75, 90 So. 593. Though the discussion 
of this theory in the Ladner case is very forceful, yet I prefer the 
contract theory as presenting the stronger view. 

I am persuaded the majority opinion gives too little importance 
to the fact that this deposit contract showed upon its face that the 
money is payable to Mrs. Hunter or to Mrs. Young, or the survivor. 
Had Mrs. Young died before Mrs. Hunter, clearly enough Mrs. 
Hunter could have endorsed the certificate, delivered it to the bank 
and demanded the money. I am unable to see why the same result 
would not follow in favor of Mrs. Young upon the death of Mrs. 
Hunter. That was the contract, a perfectly valid one, entered into 
by Mrs. Hunter with the bank, and upon advice and co-operation of 
the president and the cashier. From Mrs. Hunter’s standpoint, it 
was clearly a contract made for the benefit of Mrs. Young. Our 
authorities are uniform to the effect that one for whose benefit a con- 
tract is made may, though not a party thereto, nor furnishing any 
of the consideration therefor, maintain action thereon against the 
promisor. A number of our cases to this effect will be found cited in 
Employers Ins. Co. v. Rhodes, 240 Ala. 226, 198 So. 616. And this 
is in accord with the weight of authority elsewhere, as disclosed by 
the note found in 81 A. L. R. p. 1279 et seq. See also cases in 131 

A. L. R. p. 967 et seq. 
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The opinion cites First National Bank v. Lawrence, 212 Ala. 45, ' 
101 So. 663, as holding to the effect that, to support a claim under 
the contract theory, there must be a joint ownership, and that in 
the absence of such vested interest during the life of the depositor, 
the right of survivorship does not exist. I cannot read that case to 
this effect. It was a plain case of joint deposit, specifically providing 
for the payment of the funds to either the hubsand or the wife under 
any circumstances, and the holding was that the bank was perfectly 
justified and protected by the payment of the remainder of the funds 
to the surviving wife. That case did not involve, and made no pre- 
tense of treating in any manner, the theory of a contract made for 
the benefit of a third person, upon which I think the decision here 
may well be rested. 

As to that feature of the contract which looks to a surrender of 
the certificate, no difficulty here appears. This certificate was left 
by Mrs. Hunter in her box, and placed by the cashier in the vault of 
the bank with the only key to the box left in possession of the cashier. 
This provided ready access to the certificate, which, according to 
the contract, the cashier could produce for Mrs. Young that she 
might properly endorse the same and receive the money. Thus the 
statute referred to in the majority opinion would be fully met, and 
indeed, the contract upon its face so provided, and the bank amply 
protected. 

We find nothing in Meyerson v. New Idea Hosiery Co., 217 Ala. 
153, 115 So. 94, 55 A. L. R. 1231, cited in the opinion, which at all 
militates against this conclusion. Indeed, the first headnote in the 
Meyerson case is to the effect that, where two parties enter into a 
contract for the direct benefit of a third person, the law operates 
to create privity necessary to a binding obligation between the promisor 
and the third party. | 

Some stress appears to be laid upon the case of Hicks v. Meadows, 
193 Ala. 246, 69 So. 432. I cannot see the application of this au- 
thority to the instant case. The deposit contract was to my mind 
entirely different from that here involved, and the certificate had 
fallen into the hands of a third party, who sought injunctive relief 
against a detinue suit for its recovery by Judge and Joe Meadows, 
who, as stated in the opinion, were the contingent payees in the cer- 
tificate. But even in that case, the opinion states that the proof of 
the happening of the contingency—that is, the death before the due 
date of the certificate of W. J. Meadows, who deposited the money 
and to whom the certificate was payable—authorized them as plaintiffs 
in detinue to recover the certificate from any other person not show- 
ing a legal title to the same. ‘The Court held, therefore, that Hicks, 
the third party into whose hands the certificate had come, was entitled 
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to injunctive relief in order to prevent Judge and Joe Meadows from 
recovering the certificate in the detinue suit. Certainly, if Judge and 
Joe Meadows had such a right or title to the certificate under the 
contract of deposit there made, this would seem to present a strong 
argument that Mrs. Young had a far more perfect right under the 
contract here involved, which stipulated that she was as much a payee 
as Mrs. Hunter. 


Computation of Interest on General Claims of 
Creditors of Insolvent Bank 


Where the assets of an insolvent bank in receivership are 
more than sufficient to pay all debts, then the creditors are 
allowed dividends to pay the interest due from the debtor 
bank, but where the assets are not sufficient to pay the prin- 
cipal of all debts, interest on general claims will not be com- 
puted for the period after the receiver takes control. In 
measuring the share of each creditor in the fund, interest be- 
yond the date of suspension is not calculated. This was de- 
cided in the case of Jamison v. Federal Deposit Insurance 
Corp., U. S. Circuit Court of Appeals, Fifth Circuit, 149 Fed. 
Rep. (2d) 199. 

A state bank financially involved in 1934 borrowed money 
from the Reconstruction Finance Corporation, (hereinafter 
refered to as R. F. C.), issuing to the R. F. C. income deben- 
tures aggregating in principal the amount borrowed. These 
debentures provided that the obligations evidenced thereby 
should be subordinate to all obligations of the bank to its de- 
positors and all other creditors; and that, in the event of re- 
ceivership of the bank, all depositors should be entitled to be 
paid in full all sums owing before any payment should be made 
of principal or interest on the debentures. 

The bank went into receivership in 1936. The Federal 
Deposit Insurance Corporation (hereinafter refered to as 
F. D. I. C.) which had insured deposits of bank, thereupon 
paid to all insured depositors the principal of their deposits, 
and received from each such depositor an assignment subrogat- 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 819. 
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ing the F. D. I. C. to all the depositor’s rights against the bank 
arising out of the insured deposit. Subsequent thereto the 
assets of the bank were fully liquidated except those deter- 
mined to be valueless by the receiver, and a sum was realized 
sufficient to repay the F. D. I. C. the full amount that it had 
paid to depositors. The cash and other assets remaining in 
the hands of the receiver did not aggregate in value a sum 
sufficient to pay in full the principal of the claim of the 
R. F. C., upon which no payment had been made. The F. D. 
I. C. also filed an additional claim for interest in its aggregate 
principal claim against the bank. ‘The receiver disallowed this 
claim and the F. D. I. C. brought this suit to enforce its pay- 
ment, The lower court found for the F. D. I. C., from which 
verdict the receiver appeals. 

It was held that the F. D. I. C. was not entitled to be paid 
its claim for interest prior to the payment of the R. F. C. for 
the principal of its claim. Inasmuch as the receiver did not 
have sufficient assets to pay the claim of the R. F. C. in full, 
the assets of the insolvent bank were therefore insufficient to 
defray the principal of all debts owed. The rights of the de- 
positors were therefore limited to a recovery of the principal 
of the deposits only, and the rights of the F. D. I. C. were 
not greater. 

The court, in its opinion, in part stated: 


The Benjamin State Bank of Benjamin, Texas, became financially 
involved in 1984. In an effort to survive its crisis, it borrowed $32,500 
from the Reconstruction Finance Corporation, issuing to that agency 
income debentures aggregating in principal the amount borrowed. 
These debentures provided that the obligation evidenced thereby 
should be subordinate to all obligations of the bank to its depositors 
and all other creditors; and that, in case of receivership of the bank, 
all depositors should be entitled to be paid in full all sums owing 
before any payment should be made of principal or interest on the 
debentures. 

‘The bank was taken into receivership for liquidation by the Bank- 
ing Commissioner of Texas in 1936. The Federal Deposit Insurance 
Corporation, which had insured deposits as provided by 12 U.S. C. A. 
§ 264, thereupon paid to all insured depositors the principal of their 
deposits in the sum of $96,532.15, and received from each such de- 
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positor an assignment subrogating the F. D. I. C. to all the de- 
positor’s rights against the bank arising out of the insured deposit. 
In due course, the assets of the bank were fully liquidated, except 
those determined to be valueless by the Receiver, and a sum was 
realized sufficient to repay the F. D. I. C. the full amount that it had 
paid to depositors. ‘The cash and other assets remaining in the hands 
of the Receiver, as the parties concede, did not aggregate in value 
a sum sufficient to pay in full the principal of the claim of the R. F. C., 
upon which no payment had been made. 

The F. D. I. C. then filed an additional claim, in the sum of 
$6,996.08, for interest on its aggregate principal claim against the 
bank. The Receiver disallowed this claim, and the F. D. I. C. brought 
this suit to enforce payment. The court below gave judgment for 
the F. D. I. C., and the Receiver appealed. The only question for 
decision is whether, under the stated facts, the F. D. I. C. is entitled 
to be paid its claim for interest prior to the payment of the claim 
of the R. F. C. for the principal of its claim. 

The general rule is that where the assets of an insolvent bank in 
receivership are more than sufficient to pay all debts, then the credi- 
tors are allowed dividends to pay the interest due from the debtor 
bank, but where the assets are not sufficient to pay the principal of 
all debts, interest on general claims will not be computed for the 
period after the receiver took control.‘ In measuring the share of 
each creditor in the fund, interest beyond the date of suspension is 
not calculated.* This rule was the outgrowth of the established 
principles that the rights of creditors in assets are fixed as of the 
date said assets are transferred by operation of law to a trustee for 
creditors ; and that the delay in distribution is an act of the law and 
a necessary incident to the settlement of the estate, for which delay no 
interest by way of damages accrues.* The general rule has been 
adopted and applied by the courts of Texas.* 

The judgment appealed from is reversed, and the cause remanded 
to the district court with direction to dismiss the suit. 





*Ticonic National Bank v. Sprague, 303 U. S. 406, 58 S. Ct. 612, 82 L. Ed. 926; 
Chemical National Bank v. Armstrong 6 Cir., 59 F. 372, 28 L. R. A. 231; 7 Am. Jur. 
536; Zollman’s Banks and Banking, Sec. 3510. 

* Chemical National Bank v. Armstrong, 6 Cir., 59 F. $72, 28 L. R. A. 231. 


* White v. Knox, 111 U. S. 784, 4 S. Ct. 686, 28° L. Ed. 603; Thomas v. Western 
Car Co., 149 U.S. 95, 18 S. Ct. 824, 37 L. Ed. 663; Thomas v. Minot, 10 Gray, Mass 263. 
“First National Bank of Houston v. Campbell, 52 Tex. Civ. App. 445, 114 S. W. 


887; Cases cited in First State Bank of Eastland v. Phelps, Tex. Civ. App. 67 S. W. 
2d 900; 25 Texas Jurisprudence, 26. 
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BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions. pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





False Statement As to Actual Value of Bank Stock by 


Bank Officer Held Actionable Fraud 





Fox v. Cosgriff, Supreme Court of Idaho, 159 Pac. Rep, (2d) 224 





Where a bank director and officer asked to state the value of stock 
for purpose of sale, knows that the inquirer relies upon statements 
made by said officer concerning said value, a fiduciary duty exists 
so creating an exception to the general rule, and impose upon such 
director and officer the duty of disclosing information possessed by 
him which might affect the value of the stock he seeks to purchase. 
Where actual value is known and false statements are knowingly 
made with intention to deceive, and do deceive the parties to whom 
they are made, such statements constitute actionable fraud. Such 
statements are not expression of opinion but are statements of 
material facts. 

Plaintiff, executor of deceased stockholder of a bank, held 35 
shares of bank stock as part of assets of the estate. Plaintiff being 
desirous of selling said stock, made inquiries of several bank officials 
of said bank concerning value of stock, relying particularly on the 
statement of a director and cashier of bank. At the time of plaintiff’s 
inquiry the bank was in process of consolidation with another bank 
in the same town, and later as a result of said consolidation there was 
an appreciable enhancement of the value of the stock. 

It was further shown that the book value of the stock was 1s $148. 93. 
When plaintiff inquired of the director and cashier of said bank as 
to value of stock he was told that the par value of $100 would be a 
good price for the bank stock. This statement as to the price of the 
stock was also confirmed by other bank officials interested in its 
purchase. As a result of the statement of the director and cashier 
of said bank and the statements of other bank officials, all of whom 
knew of the circumstances surrounding the consolidation of the bank 
and its enhanced value; and further that the plaintiff relied upon 
the statements as to value, the plaintiff sold the stock at its par value. 





NOTE—For similar decisions see B.L. J. Digest ( Fifth Edition) § 1125. 
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Plaintiff subsequently brought this action for fraud against the 
bank officials named as defendants to have rescinded and set aside 
the sale of 35 shares of bank stock on ground of fraud. It was held 
that evidence warranted a finding for the plaintiff in his action for 
fraud and was entitled to recission of sale of 35 shares of stock, and 
also for judgment against defendants for the amount of the dividends 
received by them in excess of $100 per share, the par value of the 
stock, together with interest on such dividend from the time each was 
paid. 

The court held that in view of the evidence which showed that the 
bank officials knew of the negotiations for the consolidation of said 
bank and therefore had knowledge of the intrinsic value of the stock 
of the bank, its assets and liabilities and its net worth, and further 
that as business men they knew that $100 per share for the stock 
was not its reasonable value. When said bank officials, through 
the cashier and director of the bank, made the statement that the 
reasonable value of the stock was its par value, they knew the state- 
ment was false and untrue, and in making the statement they did not 
express an opinion as to the reasonable value of the stock, but a 
statement of a material fact knowingly and intentionally and fraudu- 
lently for the purpose of deceiving and misleading plaintiff to his 
damage, and did so mislead him. The parties dealt on unequal terms 
and therefore the rule that misrepresentations of value are non- 
actionable expression of opinions was not applicable and under such 
circumstances they constituted actionable fraud. The facts were 
peculiarly within the knowledge of the defendants and difficult for 
the plaintiff to ascertain. 


Action by Howard C. Fox, executor of the last will of J. C. Fox, 
deceased, against W. E. Cosgriff and others, to have rescinded and set 
aside the sale of 35 shares of capital stock of the Hailey National Bank 
on ground of fraud. From a judgment for plaintiff, the defendants 
appeal. 

Affirmed. 

James & James, of Gooding, for appellants. 

Chapman & Chapman and James T. Murphy, all of Twin Falls, for 
respondent. 


BUDGE, J.—This is an action for fraud. Respondent, as executor 
of the last will and testament of J. C. Fox, deceased, seeks to have 
rescinded and set aside the sale of 35 shares of the capital stock of the 
Hailey National Bank by him, as such executor, sold and delivered to 
appellants. 

This case was before this court on a former appeal (Fox v. Cosgriff 
et al.. 65 Idaho 448, 133 P.2d 930), wherein respondent Fox was appel- 
lant, and Cosgriff et al. were respondents. The sole and only question 
involved in the former appeal was whether the court below erred in 
sustaining respondents’ general and special demurrers to appellant’s 
third amended complaint. The case is here now on the merits. For 
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brevity, we will refer to the third amended complaint as the complaint ° 
throughout this opinion. 

It may not be out of order at this time to identify the parties to the 
action and their relationship to each other: W. E. Cosgriff was president 
and director of the Hailey National Bank. C. L. Miller was president 
of the First National Bank of Caldwell and vice-president and director 
of the Hailey National Bank. O. L. Thornock was cashier of the First 
National Bank of Caldwell. Oscar E. Thamm was a director and cashier 
of the Hailey National Bank, Charles F. Price was president of the 
Commercial National Bank of St. Anthony. 

W. E. Cosgriff and his immediate family were the majority stock- 
holders of the three banks above mentioned, and it might be fairly said 
that the banks were under Cosgriff’s control and supervision. 

The action was tried in the District Court of the Fourth Judicial 
District, resulting in a judgment in favor of respondent rescinding the 
sale of the 35 shares of capital stock of the Hailey National Bank, and 
entering judgment against appellants, Cosgriff and Miller, for the 
amount of the dividends received by them in excess of $100 per share, 
the par value of the stock, together with interest on such dividends from 
the time each was paid. This appeal is from the judgment so entered. 

Appellants rely on three assignments of error. The third assignment 
is divided into 16 subdivisions, but as stated in respondent’s brief, the 
only question for consideration and decision is whether the allegations 
of the complaint are supported by any substantial, competent evidence. 
Or, as otherwise stated in appellants’ reply brief, the only question is 
whether the evidence is sufficient to sustain the judgment and whether 
or not the findings of fact are supported by the evidence. 

The record discloses there were two banks in Hailey, the First 
Security Bank and the Hailey National Bank; that Hailey is a relatively 
small community; that there was not sufficient business to justify two 
banks. Negotiations were carried on over a considerable period of time 
by the officials of the two banks with the object in view of their consolida- 
tion. In other words, the Hailey National Bank was to become the pur- 
chaser of the First Security Bank, or the First Security Bank was to 
become the purchaser of the Hailey National Bank. The final outcome 
resulted in the First Security Corporation purchasing approximately 
one-third of the assets of the Hailey National Bank, the balance of the 
assets of said bank were to be, and were, liquidated by the officers of 
the Hailey National Bank. 

Respondent’s father, Dr. J. C. Fox, was one of the original ineorpora- 
tors of the Hailey National Bank, and for a time its president and 
director, and owned 35 shares of the capital stock of said bank. Respond- 
ent is the executor of his deceased father’s last will and testament and, 
as such executor, acquired possession of the 35 shares of the capital 
stock of the Hailey National Bank and in order to close up the estate 
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he was desirous of selling said shares, to that end he sought a market 
for the stock. At a result of a conversation which was had, at re- 
spondent’s request, between Thamm, director and cashier of the Hailey 
National Bank, and Aileen Fox, wife of respondent, in which conversa- 
tion Thamm suggested that either Cosgriff or Miller might be interested 
in purchasing the stock, on January 13, 1939, respondent wrote a letter 
each to Cosgriff and Miller, substantially as follows: 


**As you no doubt know, my late Father, J. C. Fox owned thirty-five 
shares of the Hailey Nat’] Bank stock. In his will he instructed that 
his estate be divided among us four children. Since this is the case it 
is my thought you may know of a market for these shares. 

‘Of course we could divide this stock up equally between us but I 
thought before doing so, I would try to find a purchaser. 

‘‘T would appreciate hearing from you.”’ 


The substance of the conversation between Mrs. Fox and Thamm was 
telephoned by respondent to his brother, Dr. E. W. Fox, who resided 
at Hailey, accompanied with a request by respondent that his brother 
should call at the bank, investigate and ascertain the value of the stock. 
Dr. Fox called at the bank and had a conversation with Mr. Thamm, 
its director and cashier, in part, as follows: 


“*...I told Oscar [Thamm] that I had received a telephone call from 
my brother Howard [respondent] . . . and that my brother had asked 
me to come over and ask him what he considered a good price for that 
stock [bank stock] and Oscar stated at that time he didn’t know, but 
he would let me know in a few minutes, that Mr. Miller and Mr. Cosgriff 
were here, and he would go back and talk to them. . . . He left me, and 
pretty soon he came back, and told me that the par value would be a 
good price for the bank stock.”’ 


Referring to the letter that was written to Miller and opened by 
Thornock, cashier of the First National Bank of Caldwell, and who, 
upon opening the letter and ascertaining its contents, telephoned the 
contents of the letter to Miller at Hailey, Miller instructed Thornock to 
get in touch with respondent and tell him that he, Miller, was willing 
to pay $100 per share for the stock, which Thornock did by calling 
respondent on the telephone at Idaho Falls. As a result of the conver- 
sation had between Thornock and respondent, and a conversation with 
Price at St. Anthony, respondent went to St. Anthony and met Price 
at the bank. Twenty-five shares of the stock involved had been hypothe- 
cated by respondent’s father to secure a loan from the Continental 
National Bank at: Salt Lake, a Cosgriff bank. Price had this stock and 
respondent had the remaining ten shares. The following questions were 
asked respondent, to which he made the following answers: 

‘*Q. And what, if any, conversation did you have with Mr. Price at 


that time? A. When I arrived at the bank it was a little after three 
o’clock and the doors were closed, but as a customer came out I walked 
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in and immediately asked for Mr. Price and introduced myself, and 
Mr. Price told me that he didn’t have the necessary papers quite ready, 
that if I would just wait for a little while he would have them ready, 
and while he was preparing those I asked him, ‘What is the rush about 
selling these shares? Why do they need the shares so bad?’ and he said 
that he really didn’t know, and I says, ‘Do you suppose they are going 
to have a meeting and that they want to elect somebody president and 
they need thirty-five shares, or what?’ and he said, ‘That might possibly 
be it,’ and I also asked him if he thought that the par value offer of 
$100.00 was a fair offer for the stock, and he told me that in his opinion 
it was, that Hailey had two banks, that they no longer made the profits 
they used to make, that while they were in good sound financial condi- 
tion, he saw no reason why the stock should be of greater value. 

‘*Q. At that time did he submit to you any transfers or assignments 
to be executed by you? A. Yes, sir, he did. 

**Q. And did you bring with you there any of the stock? A. I did. 

**Q. What stock did you bring with you? A. Ten shares. 

‘*Q. And that was the ten shares that were in the safety deposit box 
at Hailey at the time of your father’s death? A. That is correct. 

. * * * * * . 


**Q. And I will ask you whether or not at that time you were paid 
$100.00 per share for the stock by Mr. Price? A. I was...”’ 


It is further disclosed, from the testimony of: Price, that on January 
14, 1939, Miller called Price on the telephone and told him to buy the 
J. C. Fox stock if Howard Fox called at the bank, and to pay him par 
value, and deduct therefrom the amount of the Salt Lake note. Price 
informed respondent he had had a conversation with Miller, and Miller 
told him to pay $100 a share for the stock. Naturally, Price would 
make no other answer than he did, that in his opinion he [Fox] was 
receiving a fair value for the stock. 

A. W. Ensign, a witness called on behalf of respondent, among other 
things, testified that he had been a stockholder of the Hailey National 
Bank; that following the sale of the Hailey National Bank to the First 
Security Corporation he had a conversation with Thamm with regard 
to the sale and purchase of the Fox stock by Cosgriff and Miller, in 
which conversation Thamm stated that when Dr. Fox called at the bank 
and was trying to get an idea of the value of the stock that both Miller 
and Cosgriff told him [Thamm] that it was worth $100 per share, ‘‘and 
I says, ‘Why didn’t you tell him what the book value was?’ ”’ 

It will be recalled that when Dr. Fox inquired of Thamm as to the 
value of the stock, Thamm said he did not know what the value was, 
but that Mr. Cosgriff and Mr. Miller were in the bank and he would 
ask them. Upon his return he stated to Dr. Fox ‘‘that the par value 
would be a good price for the bank stock.’’ 

It is strenuously contended by appellants that there is no evidence 
to show that Cosgriff, Miller and Thamm conspired together to wrong- 
fully, unlawfully and fraudulently purchase the Fox stock. The jury, 
in answer to interrogatory No. 8, specifically found that appellants did 
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conspire to misrepresent to respondent the value of the Fox stock in 
order to deceive him as to its value. In answer to interrogatory No. 7 
the jury found that at the time appellants made such misrepresentations 
they knew they were untrue, and that they made them with intent to 
deceive the plaintiff of the true value of the stock. The jury found, in 
answer to interrogatory No. 4, that the approximate value of the stock 
was $148.93, and in answer to interrogatory No. 5 the jury found that 
those who made the above false representations knew at the time they 
made them that the stock was worth in excess of $100 per share. 

It further appears that on the 21st day of January, 1939, the First 
Security Corporation took over the assets acquired by it from the Hailey 
National Bank, and on that day a dividend of $100 a share was declared 
by the directors of the Hailey National Bank and paid to its stockholders. 
Subsequent payments of dividends were made, and on December 26, 
1939, the final dividend was paid, totaling in all $186.82. 

A reading of the record carries conviction to one’s mind that Thamm, 
Cosgriff and Miller each knew practically the- intrinsic value of the 
stock, and that each knew its intrinsic value was far in excess of $100 
per share. 

Thamm testified that on January 14, 1939, the day he had the conversa- 
tion with Dr. Fox, the book value of the stock was $148.93. Negotiations 
had been carried on for a considerable length of time between Cosgriff 
and a representative of the First Security Corporation looking to the 
consolidation of the two banks. Naturally, Cosgriff and Miller had 
knowledge of the intrinsic value of the stock of the Hailey National Bank, 
its assets and liabilities, and its net worth. We are of the opinion that 
the record supports the above statement. As business men they knew, 
and must have known, that $100 per shar2 for the stock was not its 
reasonable value, and when they, through Thamm, director and cashier, 
made the statement that the reasonable value of the stock was par value, 
they knew the statement was false and untrue, and in making the 
statement they did not express an opinion as to the reasonable value of 
the stock, but a statement of a material fact knowingly, intentionally and 
fraudulently for the purpose of deceiving and misleading respondent to 
his damage, and did so mislead him. Moon v. Benton, 13 Ala. App. 473, 
68 So. 589, 592. Neither can it be logically contended that a statement 
as to value is never a material fact. Handy v. Waldron, 18 R. I. 567, 
29 A. 143, 49 Am. St. Rep. 794. Where actual value is known and false 
statements are knowingly made with intention to deceive, and do deceive 
the parties to whom they are made, such statements constitute actionable 
fraud. Such statements are not expressions of opinion but are state- 
ments of material facts. 23 Am. Jur. sec. 32, note 16, p. 790; Vah Dah 
Dunshee v. Boadway, 119 Cal. App. 678, 7 P. 2d 325, 327. 

In discussing the case last above cited, the court used the following 
language: 
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‘Under such circumstances these statements regarding the value of 
the property are definite assertions of fact, and no mere expressions of 
opinion.... A, false statement regarding the value of property, which 
is not made in good faith, and which is not warranted by the knowledge 
or belief of the owner, may furnish the basis of an action for rescission 
on the ground of fraud or deceit.’’ To the same effect see Phelps v. 
Grady, 168 Cal. 73, 141 P. 926. 


Whether such representation was an expression of an opinion or an 
affirmation of a fact is a question for the jury. Olston v. Oregon Water 
Power & Ry. Co., 52 Or. 343, 96 P. 1095, 1099, 20 L. R. A., N.S., 915. In 
the case last cited, quoting from 20 Cye, 18, the following language is 
found : 


** “An expression of opinion may be so blended with statements of fact 
as to become itself a statement of fact. Where one of the parties has 
superior knowledge on the subject, his expression of an opinion which 
he knows he does not entertain because it is contrary to the facts may be 
actionable if made for the purpose of inducing another to act upon it, 
which he does to his injury.’ To the same effect is 14 Am. & Eng. Ency. 
Law, 35. In an English case (Smith v. Land & House Prop. Corp., 28 
Ch. Div. 7, 15), in discussing this question, it is said: ‘It is material to 
observe that it is often fallaciously assumed that a statement of opinion 
cannot involve the statement of a fact... . But if the facts are not equally 
known to both sides, then a statement of opinion by the one who knows - 
the facts best involves very often a statement of a material fact, for he 
impliedly states that he knows facts which justify his opinion.’ In 
Stebbins v. Eddy, Fed. Cas. No. 13,342, 4 Mason (U. 8S.) 414, 423, the 
court say: ‘It has been suggested at the bar that ‘fraud cannot be 
predicated of belief, but only of facts; but this distinction is quite too 
subtle and refined. The affirmation of belief is an affirmation of a fact— 
that is, of: the fact of belief—and if it is fraudulently made to mislead 
or cheat another, to abuse his confidence, or to blind his judgment, it is 
in law and morals just as reprehensible as if any other fact were affirmed 
for the like purpose. The law looks, not to the nature of the fact averred, 
but to the object and design of the affirmation.’ In People v. Peckens, 
153 N. Y. 576, 591, 47 N. E. 883, 887, Mr. Justice Martin says: ‘... Asa 
general rule, the mere expression of an opinion, which is understood to 
be only an opinion, does not render a person expressing it liable for 
fraud; but where the statements are as to value or quality, and are 
made by a person knowing them to be untrue, with an intent to deceive 
and mislead the one to whom they are made, and he is thus induced to 
forbear making inquiries which he otherwise would, they may amount to 
an affirmation of fact rendering him liable therefor.’ ”’ 


It may be generally agreed that the relation of officers and directors 
concerning the affairs of the corporation is fiduciary in character. There 
is, however, a conflict of opinion as to whether such a relationship exists 
between them and the individual stockholders. The weight of authority 
is seemingly in. conflict and is to the effect that officers and directors do 
not sustain any fiduciary relation to individual stockholders with respect 
to their holdings of stock, and may deal with them and purchase their 





692 THE BANKING LAW JOURNAL 


stock practically on the same basis as strangers, and in the absence of 
actual fraudulent representations or concealment a purchase so effected 
will not be invalid for a mere failure to disclose any information the 
directors may have affecting the value of the stock so purchased. 

However, there are exceptions to the above rule, and the facts of the 
instant case bring it within the exceptions. 

By reason of the existence of special circumstances a fiduciary duty 
may exist so as to grant an exception to the general rule, and impose 
upon an officer or director the duty of disclosing information possessed 
by him which might affect the value of the stock he seeks to purchase. 
When Dr. Fox interviewed Director Thamm to ascertain the value of 
the stock, it is apparent he relied on Thamm and placed implicit con- 
fidence in the statements Thamm made to him. Relied on them and 
communicated them to his brother, who also relied and acted upon the 
statements made by Director Thamm, which statements were not true 
and were made under instructions received, as we read the record, from 
Cosgriff and Miller, who had been appointed as a committee to dispose 
of the assets of the Hailey National Bank to the First Security Corpora- 
tion, and to wind up the business of the corporation, and they had 
knowledge, necessarily, of the intrinsic value of the stock. Under such 
circumstances the relationship existing, and confidence reposed in Thamm 
by Dr. Fox and respondent it was the duty of appellants, and particularly 
Thamm, as director and cashier, to disclose the fact that the bank was 
being liquidated, or in the course of negotiations looking to its liquida- 
tion which, if consummated, would result in enhancing the value of the 
stock. The transaction and the means employed were such that it cannot 
logically be contended there was no actionable fraud. 


The assignment of the stock was in blank, made no doubt for the 
purpose of concealing the identity of the purchasers. Respondent was 
ignorant in regard to the negotiations for the sale of the assets of the 
bank, which negotiations and probable result were material facts affect- 
ing the value of the stock. It is fair to assume that respondent would 
not have sold the shares at the price he did had he known the actual 
state of the negotiations. 

We can reach no other conclusion, under the facts of this case, than 
that appellants’ wrongful failure to disclose the negotiations looking to 
the winding up of the bank’s business, and the further fact that they 
avoided identity in the purchase of the stock; the fact that on the day 
the First Security Corporation acquired the assets of the Hailey National 
Bank a dividend of $100 a share was declared by the directors; the fact 
that appellants were the owners of far in excess of a majority of the 
stock and were in absolute control; the rapid communication by which 
word was sent to the representatives of appellants in connection with 
the purchase of the stock; the fact that it was immediately forwarded 
from Salt Lake to St. Anthony where respondent received practically 
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the same information from Price that Thamm had given his brother at 
Hailey, all of which transactions took place from the 14th to the 16th 
of January, 1939; and other badges of fraud not here enumerated, all 
pointing to the fact that appellants studiously undertook to protect 
themselves against misrepresentations, or such misrepresentations as 
they thought necessary to constitute fraud. 

The law would indeed be impotent, in view of all the facts disclosed 
by the record, if recovery should be denied. American Trust Co. v. 
California Western States Life Ins. Co., 15 Cal. 2d 42, 98 P. 2d 497 at 
page 504; Stewart v. Harris, 69 Kan. 498, 77 P. 277, 66 L. R. A. 261, 105 
Am. St, Rep. 178, 2 Ann. Cas. 873. 

Appellants had information that Fox did not have, and was not 
obtainable by him, and the parties did not deal on equal terms, but 
respondent relied implicitly on the representations made by appellants, 
speaking through their employees and representatives, and acted thereon 
and was deceived thereby to his damage. The rule is stated in 26 C. J. 
1219; 37 C. J. S., Fraud, § 57, as follows: 


‘*Tf the parties deal on unequal terms the rule that misrepresentations 
of value are nonactionable expressions of opinion does not apply and 
under such circumstances they will constitute remediable fraud, as where 
the facts are peculiarly within the knowledge of the speaker and difficult 
for the hearer to ascertain.’’ 


There are many authorities cited in the briefs of counsel. To discuss 
them or cite them would serve no useful purpose, since the facts are not 
parallel to the facts in the instant case. 

We are satisfied from a careful study of the record that the judgment 
entered is supported by the evidence, and that there is sufficient com- 
petent evidence to support the court’s findings. It therefore follows 
that the judgment must be affirmed, and it is so ordered. Costs to 
respondent. , 

AILSHIE, C. J., and GIVENS, HOLDEN, and MILLER, JJ. concur. 


Inadequacy of Purchase Price of Notes Decisive Factor 
in Determining Title 


Moore v. John J. Dowling Realty Co., St. Louis Court of Appeals, Mo., 
186 S. W. Rep. (2d) 519 


Possession of notes indorsed in blank .is strong evidence of title, 
and a purchaser is not required, in order that he be considered an 
innocent purchaser, that he go behind such evidence to investigate 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 648. 
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the title, in the absence of some fact or circumstance to excite 
suspicion and put him on inquiry. But the purchaser may be an 
innocent purchaser and yet not acquire title against the true owners. 
Facts and circumstances sufficient to excite suspicion and lead to 
inquiry are regarded as affording effective notice, within the meaning 
of the rules regarding bona fide purchasers, to those having knowl- 
edge of such facts and circumstances. 

Plaintiffs executed a principal note of $6,000 and certain interest 
notes in the amount of $180 each, all secured by a deed of trust on 
plaintiff’s real estate. The notes were payable to one Reilly who 
subsequently indorsed them in blank without recourse and delivered 
them to the defendants Harrison in the instant case. The defendants 
Harrison made the loan of $6,000 on plaintiffs’ real estate. 
Defendants Harrison had entrusted a nephew with a key to their 
safe deposit box where said notes were kept. The nephew, allegedly, 
wrongfully obtained possession of said notes. Later an attorney 
residing in the home state of the nephew forwarded the notes to a 
local attorney and requested that a purchaser be found for the 
notes. The local attorney offered the notes to defendant Dowling, 
who after making two offers of $4,000 and $4,250 respectively, which 
offers were rejected, finally purchased the notes and the deed of 
trust securing the same for $4,500. Defendant Dowling made no 
inquiry, with respect to title to the notes, from the makers of the 
note. Subsequent to acquiring the notes, Dowling called on the 
makers thereof for payment of one of the interest notes which was 
long overdue. He then learned for the first time that the interest 
note had not been paid because the Harrisons could not produce the 
note. On the following day Dowling was told by an attorney repre- 
senting the Harrisons that the notes and deed of trust were wrong- 
fully acquired by the nephew, and that the purchaser of the note 
would have no better title than the person from whom Dowling had 
purchased them. 

_ It was held that defendant Dowling did not acquire title to the 
notes as against the true owners. Defendant Dowling was put on 
inquiry and should have investigated the circumstances surrounding 
the sale of the notes. The inadequate purchase price for the notes, 
$4,500, the notes being worth $6,540 was evidence of bad faith and 
warranted a finding of bad faith in the purchase of the notes. 
Dowling did not acquire title to the notes as against the true owners. 

































Action in the nature of a bill of interpleader by Elmer S. Moore 
and another against John J. Dowling Realty Company and others, 
based on a controversy between the defendants relative to the ownership 
of two notes secured by deed of trust on realty. From a judgment in 
favor of the estate of Anna S. Harrison, deceased, Margaret Harrison, 
as an individual and as executrix of the estate of Anna S. Harrison, 
deceased, and John F. Maloney, as administrator pendente lite of the 
estate of Anna S. Harrison, deceased, the defendant John J. Dowling 
Realty Company alone appeals. 
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John C, Kappel, Jr., and James E. Higgins, both of St. Louis, and - 
George F. Heege, of Clayton, for appellant. 
Leo F. Laughren, of St. Louis, for respondents. 


SUTTON, Commissioner.—On September 23, 1941, plaintiffs, Elmer 
S. Moore and Winifred Moore, commenced this action in the Circuit 
Court of St. Louis County, by a bill of interpleader, against defendants, 
John J. Dowling Realty Company, a corporation, John J. Dowling, 
John J. Dowling, Jr., Helen G. Dowling and Mary Jane Dowling, as 
officers of John J. Dowling Realty Company, a corporation, and the 
Estate of Anna S. Harrison, deceased, Margaret Harrison as an in- 
dividual and as executrix of the Estate of Anna S. Harrison, deceased, 
and John F. Maloney as administrator pendente lite of the Estate 
of Anna S. Harrison, and W. S. Steele, trustee. 

The bill was founded on a controversy between the defendants rela- 
tive to the ownership of two promissory notes secured by a deed of trust 
on real estate at 6532 Bartmer Avenue, in University City, St. Louis 
County, executed by plaintiffs. One of the notes was for the principal 
sum of $6,000 and the other was an interest note for $180. These notes 
had become due prior to the filing of the bill. 

The trial upon the bill of interpleader resulted in an order sustaining 
the bill, which order on appeal was affirmed by this court. See: Moore 
v. John J. Dowling Realty Co., Mo. App., 166 S. W. 2d 238. 

Pursuant to the order sustaining the bill of interpleader, plaintiffs 
deposited in the registry of the court $6,180. The notes and deed of 
trust were cancelled, and the plaintiffs were discharged. 

Defendant John J. Dowling Realty Company answered, claiming 
the fund deposited in the registry of the court. Defendants John J. 
Dowling, John J. Dowling, Jr., Helen G. Dowling and Mary Jane 
Dowling answered, disclaiming any interest in the fund. Defendant 
John F. Maloney as administrator pendente lite of the Estate of Anna S. 
Harrison, answered, claiming the fund. Defendant Margaret Harrison 
as an individual answered claiming one-half the fund, and as executrix 
of the Estate of Anna S. Harrison answered claiming one-half the fund. 

The trial resulted in a judgment in favor of defendants Margaret 
Harrison and the Estate of Anna S. Harrison. Defendant John J. 
Dowling Realty Company appeals. 

The principal note of $6,000 and six interest notes of $180 each were 
executed by plaintiffs, Elmer S. Moore and Winifred Moore, on 
September 22, 1932. The prinpical note was made payable three years 
after date. The interest notes were payable semi-annually. The notes 
were made payable to V. M. Reilly. They were endorsed by her in 
blank without recourse and delivered to Margaret Harrison and Anna §. 
Harrison. The principal note and interest notes were given in con- 
sideration of a loan of $6,000 made by Margaret Harrison and Anna S. 
Harrison to Elmer 8S. Moore and Winifred Moore. Defendant W. S. 
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Steele is the trustee in the deed of trust executed by the Moores to 
secure the payment of the notes. The interest notes were fully paid. 
On September 22, 1935, the Harrisons extended the principal note to 
September 22, 1938, and the Moores executed six interest notes each for 
$180 payable to V. M. Reilly semi-annually. The interest notes were 
endorsed by V. M. Reilly in blank without recourse. The interest notes 
were fully paid. On September 22, 1938, the Harrisons extended the 
principal note to September 22, 1941, and the Moores executed six 
interest notes each for $180 payable to V. M. Reilly semi-annually. 
The interest notes were endorsed by V. M. Reilly in blank without 
recourse. The extension of the principal note was evidenced by an 
unsigned memorandum attached to the note. Three of the interest notes 
were paid by the Moores to the Harrisons. 

On December 27, 1940, the principal note and three unpaid interest 
notes were purchased by John J. Dowling Realty Company for $4,500. 
At that time one of the interest notes was three months overdue. The 
overdue interest note was paid by the Moores to John J. Dowling Realty 
Company. So was the interest note which fell due March 22, 1941. 
Anna §. Harrison died on May 28, 1941. The principal note and the 
remaining interest note fell due on September 22, 1941, and, as already 
said, remained due and unpaid on September 23, 1941, when this action 
was commenced. 

Margaret Harrison and Anna §. Harrison were sisters. They resided 
at 6529 Chamberlain Avenue, one block south of the Moore property, 
in University City. They had a safe deposit box in the Delmar Bank 
in University City. The notes and deed of trust involved in this suit 
with other securities and $2,000 in cash were deposited in this box. 

William J. Finnegan resided with his family in Dallas, Texas. 
He was a nephew of Margaret and Anna S. Harrison. In 1939, he 
came to the home of the Harrisons and resided there for several months, 
leaving his family in Texas. On November 15, 1939, pursuant to some 
arrangement made between the Harrisons and Finnegan, the contents 
of the safe deposit box were taken from the box and an inventory made 
of them. This was done in the presence of three witnesses beside 
Finnegan and Margaret Harrison. Finnegan unlocked the box. After 
the inventory was made of the contents of the box they were returned 
to the box. Finnegan kept one key and Margaret kept the other. She 
testified that she gave him the key so that he could get cash from the 
box to provide for the immediate needs of the home. Afterwards, in 
February 1940, Margaret Harrison and Anna §, Harrison each executed 
a power of attorney to William J. Finnegan giving him broad powers 
in the management of their affairs and the disposition of their property. 
At the time of these transactions Margaret and Anna S. Harrison were 
old and infirm. Anna was sick and in bed most of the time. She was 
unable to leave the home. 
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Some time after Anna’s death, Margaret made and filed in the office . 
of the recorder of deeds her revocation of the power of attorney given 
to William J. Finnegan. She testified that, when, after Anna’s death, 
she opened the safe deposit box, she, to her surprise, found nothing 
there but an old sugar sack. At that time Finnegan had gone back to 
his home in Dallas, Texas. He died prior to the time of the trial. 

That Finnegan got possession of the notes and deed of trust, and 
other securities, contained in the safe deposit box, by fraudulent prac- 
tices, and wrongfully converted them to his own use, does not appear 
to be questioned. 

After her sister’s death Margaret Harrison engaged the services of 
attorney Leo F. Laughren, who endeavored by correspondence with 
Finnegan to procure the return of the notes and deed of trust, but 
without success. 

John J. Dowling was president of the John J. Dowling Realty 
Company. All the stock of the company was owned by John J. Dowling, 
his son, John J. Dowling, Jr., and his two daughters, Helen G. and Mary 
Jane Dowling. The office of the Dowling Company was at 1004 Chest- 
nut Street, St. Louis. 

On December 18, 1940, William T. Whitehurst, an attorney of 
Dallas; Texas, forwarded the notes and deed of trust in question to 
Judge John W. Calhoun, an attorney, with his office at 705 Olive Street, 
requesting Judge Calhoun to find a purchaser for the notes. He at once 
took the notes and deed of trust to the office of the Dowling Company 
and asked Mr. Dowling if he would be interested either in purchasing or 
selling the notes. He told Mr. Dowling that the notes and deed of trust 
had come to him from attorney Whitehurst of Dallas, Texas, and that 
a sale was wanted before Christmas. He left the notes and deed of trust 
with Mr. Dowling so that he would have an opportunity to examine them 
and also to examine the property covered by the deed of trust. Mr. 
Dowling examined the notes and deed of trust and the property and 
made an offer to Judge Calhoun of $4,000 for the notes. Judge Calhoun 
submitted the offer to attorney Whitehurst at Dallas and the offer was 
rejected. Mr. Dowling then made an offer of $4,250, and this offer was 
submitted and rejected. Mr. Dowling then made an offer of $4,500, 
which was submitted and accepted. The sale and transfer of the notes 
at the price of $4,500 was consummated on December 27, 1940. A 
eashier’s check was obtained for $4,500, the purchase price, and was 
forwarded to attorney Whitehurst on that date. 

Mr. Dowling at the time he purchased the notes knew nothing of the 
power of attorney executed by the Harrisons to Finnegan. 

The testimony shows that either on Monday December 23rd or on 
Monday December 30th attorney Laughren went to the office of the 
Dowling Company and notified Mr. Dowling that a man by the name 
of Finnegan had wrongful possession of the deed of trust and notes 
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and that he stood in the position of a thief, and that the purchaser of 
the notes would have no better title than the person he purchased them 
from, or words to that effect. The testimony as to the date of this 
occurrence was highly conflicting. The trial judge filed an opinion in 
which he indicated that his finding on that issue was in favor of 
appellant. Treating this unofficial opinion—as the parties appear to 
treat it—as a matter for our consideration, we defer to the finding of 
the trial judge on that issue. 

On or about January lst Margaret Harrison as executrix of the 
estate of Anna S. Harrison and also in her individual capacity instituted 
proceedings in the probate court charging that the John J. Dowling 
Realty Company, John J. Dowling, John J. Dowling, Jr., Helen G. 
Dowling and Mary Jane Dowling were concealing and wrongfully with- 
holding the notes and deed of trust in question in this case. These 
proceedings went on appeal to the circuit court and were there pending 
undisposed of at the time of the trial of the case. 

Since one of the interest notes was long overdue at the time the 
notes were purchased, it is obvious that appellant does not have the 
protection of the rigorous doctrine afforded a holder in due course. 
George v. Surkamp, 336 Mo. 1, 76 S. W. 2d 368, loc. cit. 373. 

Appellant contends, however, that the Harrisons clothed William J. 
Finnegan with the indicia of ownership of the notes and that it pur- 
chased the notes in good faith without any knowledge of any facts 
affecting the title to the notes, and that as an innocent purchaser of 
the notes it is entitled to the proceeds thereof. This raises the chief 
issue involved in the case. The possession alone of an overdue note 
endorsed in blank, like the possession of an ordinary chattel, is a strong 
indicium of title, and it is not required of the purchaser, in order that 
he be an innocent purchaser, that he go behind such indicium to 
investigate the title, in the absence of some fact or circumstance to 
excite suspicion and put him upon inquiry. Luechtefeld v. Marglous, 
Mo. App., 176 S. W. 2d 674, loc. cit. 679; Goddard Grocer Co. v. Freed- 
man, Mo. App., 127 S. W. 2d 759. But the purchaser may be an 
imnocent purchaser and yet not acquire title against the true owner. 
The vendor may be a mere bailee, or may have obtained possession 
through theft or robbery, or through a fraudulent purchase under 
circumstances involving no element of estoppel. Goddard Grocer Co. 
v. Freedman, supra. Facts and circumstances sufficient to excite sus- 
picion and lead to inquiry are regarded as affording effective notice, 
within the meaning of the rules regarding bona fide purchasers, to those 
having knowledge of such facts and circumstances. Standard Oil Co. 
v. Meyer Bros. Drug Co., 74 Mo. App. 446; Reid, Murdock & Co. v. 
Lloyd & Moorman, 52 Mo. App. 278; Dawson v. Coffey, 48 Mo. App. 
109; 55 C. J. 605. 

In the present case the evidence shows that W. S. Steele, the trustee 
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in the deed of trust, and his son, Richard M. Steele, were real estate 
brokers with their office located in University City. The loan for which 
the notes were given was made through them as real estate brokers. The 
extensions were also made through them. V. M. Reilly, the payee in 
the notes, is a daughter of W. S. Steele. She worked in his office. 
John J. Dowling, president of the Dowling Company, was acquainted 
with the Steeles and knew they were engaged in the business of real 
estate brokers. He was also well acquainted with Elmer S. Moore and 
his wife, who were the makers of the notes. He testified that some time 
between the 18th and 21st of December, after Judge Calhoun had 
delivered the deed of trust and notes to him, he went to the property 
covered by the deed of trust to inspect the property for the purpose of 
determining its value as security for the notes covered by the deed of 
trust; that he found nobody at home and was only able to inspect the 
property from the outside of the building; that he then told Judge 
Calhoun that he had inspected the property and in his opinion it was 
a full loan, that $6,000 was pretty heavy; that he made the Judge an 
offer of $4,000 for the notes; that later he made an offer of $4,250, and 
finally offered $4,500, which was accepted ; that he inspected the property 
only the one time after the notes and deed of trust were delivered to him 
before he purchased the notes; that he knew nothing and made no 
inquiry whatever respecting the ownership of the notes; that on 
December 29th, two days after he purchased the notes, he went to the 
property for the purpose of collecting the overdue interest note and 
then for the first time learned that the Harrisons were owners of the 
notes. He further testified that at the times he made the various offers 
for the notes and finally purchased them, he knew the Moores were 
solvent people and could pay; that he knew he could collect the notes; 
that he had been in the real estate business forty-one years; that the 
value of the property at the time he purchased the notes was around 
$7,500; that the building was a four-family flat constructed of brick 
with four separate heating units and a four-car garage, all in nice 
condition. 

Richard M. Steele, called as a witness for respondents, testified that 
the reasonable market value of the property in 1940 was about $16,000; 
that it was a four-family flat constructed of brick, modern in almost 
every way, with a four-car garage; that in his opinion the rentals would 
amount to around $40 per month per unit and always had been that. 

Elmer S. Moore, called as a witness for respondents, testified that he 
built the flat in 1927; that he paid $2,400 for the lot; that the building 
was a four-family flat with five rooms in each unit, and very modern; 
that the building was 64 feet long and about 40 feet wide, with basement 
of concrete all the way through the same width and length of the build- 
ing, with a four-car garage of brick construction; that the building in 
December, 1940, rented for $35 per unit per month, a total of $140 
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per month, or $1,680 per year; that in his judgment the property in 
December, 1940, was worth in the neighborhood of $20,000. 

B. Cordell Stevens, testified, for appéllant, that he thought the 
reasonable market value of the property in December, 1940, was 
between $7,000 and $7,500. 

S. C. Harvey, a witness for appellant, testified that he considered the 
value of the property in December, 1940, somewhere between $8,500 and 
$9,000; that he figured the rental income would have to be at least 
10 per cent of the value of the property. He further testified that 
Mr. Moore told him the property was bringing a rental income of 
$140 a month, or a yearly income of $1,680. 

There could hardly be a question under the evidence that this four- 
family flat of brick construction with concrete basement and four 
separate heating units and a four-car brick garage, all in good con- 
dition, was worth greatly in excess of the amount of the notes when 
Mr. Dowling purchased them, and that he, as an experienced real estate 
dealer, knew it. Besides, he testified that he knew the makers of the 
notes were solvent and that he could collect the notes. It was shown that 
the property had an annual rental income of $1,680. There is no dispute 
in the evidence as to the amount of the rental income. The annual 
rental income of $1,680 is 10 per cent on $16,800, 12 per cent on $14,000, 
13 per cent on $12,923, and 14 per cent on $12,000. Notwithstanding 
the payment of these notes was amply secured both by the value of the 
property and the solvency of the makers, Mr. Dowling sought to pur- 
chase the notes for $4,000, and finally purchased them for $4,500. The 
notes amounted to $6,540, all coming due within a period of nine 
months. Thus, on an investment of $4,500 in the purchase of un- 
questionably good notes having less than nine months to run before 
maturity. Mr. Dowling, or his family corporation, was to have a gain 
of $2,040, and he at first thought, for some reason best known to himself, 
that he could purchase the notes for $4,000 and thereby have a gain of 
$2,540. He was, moreover, faced with an interest note three months 
overdue. Yet, he made no inquiry with respect to the title to the notes 
before purchasing them. However, two days after he purchased the 
notes, and the cashier’s check had been forwarded to attorney White- 
hurst at Dallas, Texas, he went to the property to collect the overdue 
interest note and at once learned that the note had not been paid because 
Miss Harrison had not been able to produce the note, and on the follow- 
ing day learned why she had not been able to produce it. 

Inadequacy of purchase price is always a fact to be considered as 
evidence of bad faith, and may, with suspicious circumstances, authorize 
a finding of bad faith, especially where, as here, the purchase price is 
grossly inadequate. Kelly v. Industrial Operating Co., 329 Mo. 629, 
46 S. W. 2d 181. The case cited involved notes taken before maturity. 

‘In Tower Grove Bank & Trust Co. v. Duing, 346 Mo. 896, 144 S. W. 
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2d 69, 72, 152 A. L. R. 1325, relied on by appellant, the Duings delivered . 
to Tombridge a principal and interest notes endorsed in blank and a 
deed of trust securing the same, instructing him to foreclose as trustee 
in the deed of trust. Tombridge pledged the notes to the bank to secure 
a previous indebtedness. The court said: ‘‘The Duings, by clothing 
their agent, Tombridge, with indicia of ownership made it possible for 
him to pledge the notes, and the bank acquired title as pledgee unless 
it had actual knowledge of the defect in Tombridge’s title or the cireum- 
stances show that the bank acted in bad faith.’’ That case also involved 
notes taken before maturity. One of the interest notes was overdue 
but it was not among the notes pledged to the bank. 

Upon a fair consideration of all the facts and circumstances shown 
in evidence in the present case, it becomes manifest that, in any view 
of the authorities, appellant did not acquire title to the notes involved 
here as against the true owners. 

Having arrived at this conclusion, other questions raised pass out of 
the case so that a discussion of them here would serve no good purpose. 

The Commissioner recommends that the judgment of the circuit court 


be affirmed, 


PER CURIAM.—The foregoing opinion of SUTTON, C., is adopted 
as the opinion of the court. 
The judgment of the circuit court is accordingly affirmed. 


Presumption of Joint Tenancy Destroyed by Evidence 
of Control and Withdrawals 


Walsh v. Keenan, Court of Appeals of New York, 59 N. E. Rep. 
(2d) 409 


Under the provisions of Banking Law sec. 239, subd. 3, the with- 
drawal of money from savings bank account payable to either or 
survivor of two persons does not destroy joint tenancy if created, 
but it does permit the introduction of evidence that no joint tenancy 
was originally intended by the depositor. 

Decedent after making joint bank deposit in names of herself and 
sister, payable to either or survivor, retained exclusive possession of 
passbook and complete dominion over the account. Later decedent 
made several complete withdrawals and changes in names on account 
during a period of years. 

It was held that the decedent’s action in retaining exclusive pos- 
session of passbook and exercising complete dominion over the 
account and changing names on account destroyed the statutory 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 437. 





702 THE BANKING LAW JOURNAL 


presumption that deposit created joint tenancy. The evidence 
established absolute title to balance of joint account in the nephew 
named as joint tenant with the decedent in the account at the time 
of the decedent’s death. 


Aetion by Margaret Walsh against James P. Keenan and another to 
recover plaintiff’s alleged one-half interest in a bank account in her name 
and in name of her deceased sister. From a judgment of the Appellate 
Division, 267 App. Div. 939, 47 N. Y. S. 2d 615, unanimously affirming 
a judgment of the Supreme Court, Onondaga County, in favor of plain- 
tiff, entered on a decision of the court Zoller, J., at an Equity Term, the 
named defendant, by permission of the Court of Appeals, appeals. 

Reversed and’ complaint dismissed. 
P. Augustus Hopkins, of Syracuse, for appellant. 
Albert Orenstein, of Syracuse, for respondent. 


RIPPEY, J.—Plaintiff seeks in this action to recover from defend- 
ants her alleged one-half interest in a bank account No. 419660 claimed 
by her to have been opened in the Onondaga County Savings Bank on 
August 21, 1940, by Kate D. O’Brien in her name and in that of her 
sister, the plaintiff, with a provision that ‘‘either or survivor may draw.’’ 
As will later appear no new account was opened by plaintiff or Miss 
O’Brien at that time or in that form at any time after March 22, 1929. 

As ground for recovery, plaintiff alleged in her complaint that the 
defendant Keenan, without her consent or knowledge, but with knowl- 
edge of her rights and with the design, purpose and interest of defraud- 
ing and depriving her of her rights as joint owner of the account, fraudu- 
lently induced Miss O’Brien to close the joint account and to deposit 
the funds to the joint account of her sister and defendant who thereafter 
withdrew moneys therefrom without the knowledge of Miss O’Brien or 
of plaintiff for his own use so that the deposit in that account was reduced 
to $1,253 at the time of the death of Miss O’Brien which occurred on 
February 26, 1942. The trial court correctly found that the gravamen 
of the cause of action was fraud or fraudulent inducement in that the 
defendant wrongfully defrauded or deprived plaintiff of her rights and 
that she failed to offer any evidence in support of those allegations and 
failed to establish any action in fraud. Nonetheless, the court did not, 
upon defendant’s motion, dismiss the complaint for lack of proof but 
proceeded to decide the case in favor of the plaintiff upon the record as 
presented on the theory that plaintiff, by force of the provisions of sub- 
division 3 of section 239 of the Banking Law, Consol. Laws, ec. 2, became 
the owner of one-half of the account in question as joint tenant with 
Miss O’Brien as of the time the latter added her name as a joint owner, 
that her title thereto could not be divested by Miss O’Brien withdrawing 
the whole deposit on July 31, 1941, and that, though no fraud was 
involved or knowledge on the part of defendant of her previous relation 
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with the account shown, she could follow the moneys so withdrawn by 
Miss O’Brien into the defendant’s hands. No amendment of the com- 
plaint was made to present any such theory. Yet the parties here pre- 
sented the case upon the facts as found by the trial court and it is upon 
those facts so found and affirmed by the Appellate Division that we 
must rest our decision. We have concluded that the historical back- 
ground of the bank account in question, its origin, control, changes and 
use, the situation and relationship of the parties and the circumstances 
surrounding the alleged creation of the so-called joint account, as found 
by the trial court upon sufficient evidence and affirmed by the Appellate 
Division, necessarily, as matter of law, fail to sustain the conclusions 
reached by the lower courts. 

Prior to March 22, 1929, Kate D. O’Brien, then being about seventy 
years of age, took up her residence with plaintiff, transferring to the 
latter $2,000 in cash for her subsequent care and maintenance. She 
then had a deposit account in the defendant bank of her own moneys in 
her sole name of $4,069.73. On or about that date, she closed that 
account and opened a new account in her name and in that of plaintiff 
and provided that ‘‘either or survivor may draw.’’ Though the bank 
had signature cards of both, plaintiff never had possession of the bank 
book or any control over or use of the account. On October 8, 1930, 
Miss O’Brien withdrew the then balance in the bank and opened a new 
account in her sole name with a new book which she retained in her 
possession. On August 21, 1940, Miss O’Brien requested the bank to 
add the name of plaintiff to the account as it then stood on the books 
of the bank which was done with the words ‘‘either or survivor may 
draw’’ but no signature card for plaintiff was filed and Miss O’Brien 
continued to retain exclusive possession of the deposit book and exclusive 
control and dominion over the account. There was then on deposit 
$3,468.29. Significantly, no claim is made by plaintiff to any interest 
in the moneys by reason of the creation of the joint account in 1929 or 
the change in the title to and form of the account in 1930. She thus 
waived any claim to any moneys in either account or, at least, is estopped 
to deny that each account was opened for the convenience and use of 
Miss O’Brien only and that neither party had any intent to create a 
joint ownership in either deposit account. 


On July 31, 1941, Miss O’Brien withdrew the balance amounting to 
$3,447.22 and opened a new account in the name of herself and James E. 
Keenan, the son of James P. Keenan, the defendant who is her nephew. 
The defendant had taken her to his home to live upon the request of 
plaintiff that she be removed by defendant from plaintiff’s home. The 
bank never had a signature card for James E. Keenan nor did he ever 
have possession of the bank book or exercise any control over that 
account. She withdrew $200 from that account and gave it to her grand- 
nephew for tuition in a seminary. On August 29, 1941, the bank, at the 





704 THE BANKING LAW JOURNAL 


request of Miss O’Brien, closed that account and again opened an account 
with the then unused balance of $3,247.22 in her name alone. To affect 
that change, she then wrote the bank ‘‘I would like to have this other 
name taken off my book as I don’t want only my own on it.’’ She 
subsequently issued a check on the account to the order of the Irving- 
Crouse Hospital, where she was receiving care and treatment, for 
$188.90. On October 4, 1941, while she was still at the hospital, she 
issued a check for the balance of the deposit to her nephew, James P. 
Keenan, or to his order, and he opened an account in his name and in 
her name with the provision that ‘‘either or survivor may draw.’’ Sub- 
sequently moneys were withdrawn for her care, support, maintenance, 
medical bills, other needs, and funeral expenses. It was found, however, 
that defendant never withdrew or had for his own personal use any of 
the moneys from any of the accounts. When Miss O’Brien died, there 
was a balance in the last account of $1,279.14. Nevertheless, the court 
has found that defendant must contribute to plaintiff out of his own 
funds $501.57, to make up the balance with interest of one-half of the 
moneys in the bank to the credit of Miss O’Brien and plaintiff on 
August 21, 1940, and pay the costs of the action. 

Section 239, subdivision 3 (formerly § 249) of the Banking Law reads 
as follows: ‘‘When a deposit shall be made by any person in the names 
of such depositor and another person and in form to be paid to either 
or the survivor of them, such deposit and any additions thereto made by 
either of such persons after the making thereof shall become the prop- 
erty of such persons as joint tenants, and, together with all dividends 
credited thereon, shall be held for the exclusive use of such persons and 
may be paid to either during the lifetime of both or to the survivor after 
the death of one of them, and such payment and the receipt or acquit- 
tance of the one to whom such payment is made shall be a valid and 
sufficient release and discharge to the savings bank for all payments 
made on account of such deposit prior to the receipt by the savings bank 
of notice in writing not to pay such deposit in accordance with the 
terms thereof. The making of the deposit in such form shall, in the 
absence of fraud or undue influence, be conclusive evidence, in any 
action or proceeding to which either the savings bank or the surviving 
depositor is a party, of the intention of both depositors to vest title to 
such deposit and the additions thereto in such survivor.’’ 

In interpreting that section, this court held in Moskowitz v. Marrow, 
251 N. Y. 380, 167 N. E. 506, 66 A. L. R. 870, as stated in In re Porianda’s 
Estate, 256 N. Y. 423, 176 N. E. 826, 827, that the statute sets up two 
presumptions: (1) ‘‘that a deposit made in the names of the depositor 
and another person ‘in form to be paid to either or the survivor of them’ 
becomes ‘the property of such persons as joint tenants’ ’’ and (2) that 
title passes to the survivor ; that the first ‘‘presumption is not conclusive 
and may be overcome by proof that the depositor, when making the 
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deposit, had no intention to create a joint tenancy,’’ and that the second 
presumption, ‘‘where applicable, is irrefutable by proof, and therefore 
a rule of substantive law. . . . is limited to the moneys still on deposit in 
the savings bank, credited to the depositors under the original formula 
‘payable to either or the survivor’ ’’, is not applicable ‘‘in respect of 
any moneys withdrawn by either during life’’ and ‘‘applies only ‘in 
favor of. the survivor in respect of any moneys then left in the account.’ ’’ 
The foregoing construction was reapproved in Re Juedel’s Will, 280 
N. Y. 37, 19 N. E, 2d 671, 672, where the court added that as to moneys 
withdrawn from the account in the lifetime of the deceased depositor 
‘‘the statute still left room for competent evidence ‘that the tenancy 
created at the opening of the account was in truth something different 
from the tenancy defined by the presumption’’’, citing Marrow v. 
Moskowitz, 255 N. Y. 219, 222, 174 N. E. 460, 461. The second presump- 
tion has no application to the account, to which plaintiff’s name was 
added on August 21, 1940 since there were no moneys left in the account 
at the time of the death of the deceased. 

The trial court held that there was no competent evidence produced 
to vary the effect of the first presumption, and yet the very sequence 
of events surrounding the deceased’s bank accounts compels the, con- 
clusion that the deceased never intended and that plaintiff never under- 
stood or believed that the change in Miss O’Brien’s bank account by 
adding thereto the name of plaintiff on August 21, 1940, in the statutory 
pattern was then and there and without more to endow the plaintiff 
with a vested property interest in the deposited moneys as against her 
(Matter of Juedel, supra). Here the deceased, an elderly lady, at the 
time of the making of the change in the account was residing with her 
sister, the plaintiff. Plaintiff never had access to the passbook and the 
bank never had her signature card on this account. Additionally, 
during the same month that deceased left her sister’s residence, the 
deceased had the account changed back to her own name and that of her 
grandnephew, with whose people she was residing. After she left her 
nephew’s premises she again changed the account back to her own name. 
While she was still in the hospital and prior to her return to her nephew’s 
premises, she drew a check for the full amount then standing in her 
account which was deposited by him in a joint account in her name and 
his. Such evidence and findings that the deceased at all times withheld 
from the plaintiff all dominion over the account and exercised full con- 
trol and power of disposition as sole owner thereof, retaining the bank- 
book in her own possession, without which the plaintiff could have no 
enjoyment of the joint account (Banking Law, § 238, subd. 3) with the 
other findings of fact compels a conclusion as a matter of law that the 
deceased at no time regarded the tenancy between her and her sister 
as joint. Under these circumstances, the evidence as to complete and 
uncontested dominion exercised by the deceased over these accounts, in 
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which she deposited her own funds prior to her death, destroyed the 
statutory presumption, which was nothing but a rebuttable implication 
of title which in this case conflicts with the acts of the deceased in dealing 
with her own property. Moskowitz v. Marrow, supra; Matter of Juedel, 
supra, at page 42 of 280 N. Y., at page 673 of 19 N. E. 2d. Clearly the 
tenancy created at the opening of the account was in truth something 
different from the tenancy defined by the presumption. Marrow v. 
Moskowitz, supra. 

Plaintiff’s failure upon the trial to establish by proof the allegations 
of fraud as to the opening of the joint account of defendant and Miss 
O’Brien on October 6, 1941, gives defendant absolute title to the balance 
of the joint account by operation of the irrebuttable presumption created 
by the statute (Banking Law, § 239, subd. 3); Matter of Porianda, 
supra; Marrow v. Moskowitz, supra. The plaintiff cannot proceed to 
collect from defendant moneys that were in any of the accounts prior to 
the date of Miss O’Brien’s death. 


The judgments should be reversed and the complaint dismissed, with 
costs in all courts. 


DESMOND, J. (dissenting).—The suit is brought by plaintiff 
Margaret Walsh to establish her rights in a bank account opened on 
August 21, 1940, in the Onondaga County Savings Bank. On that date 
the Bank, pursuant to instructions from plaintiff’s sister, Kate D. 
()’Brien, now dead, transferred $3,468.29 from another account then 
standing in the name of Kate D. O’Brien to a new account in the names 
of herself and plaintiff. The new account was set up in this form: 
‘“Miss Kate D. O’Brien or Mrs. Margaret Walsh, either or survivor may 
draw.’’ The use of that particular language carried important conse- 
quences. ‘‘When a bank account is opened in the form prescribed by 
statute (Banking Law, § 249, subd. 3), a presumption at once arises that 
the interest of the depositors is that of joint tenants.’’ Marrow v. 
Moskowitz, 255 N. Y. 219, 221, 174 N. E. 460, 461. As to any moneys 
withdrawn from such an account during the joint lives of the two named 
persons, there is still, after the death of either of them, the presumption 
that the moneys so withdrawn by one had in fact belonged to both. 
Moskowitz v. Marrow, 251 N. Y. 380, 397, 167 N. E. 506, 511, 66 A.L.R. 
870; Marrow v. Moskowitz, supra; In re Porianda’s Estate, 256 N. Y. 
423, 426, 176 N. E. 826, 827; In re Juedel’s Will, 280 N. Y. 37, 42, 19 
N. E, 2d 671, 673. ‘‘The withdrawal of moneys from the joint account 
does not destroy the joint tenancy, if one was created; it merely opens 
the door to competent evidence, if available, that no joint tenancy was 
originally intended or created.’’ Matter of Porianda, supra, 256 N. Y. 
at page 426, 176 N. E. at page 827. If the fact be, as in this case it has 
been found to be by both courts below, that a joint tenancy was intended 
and created, then, obviously, neither owner can destroy the joint tenancy 
by drawing out the funds. ‘‘It would be preposterous to claim that an 
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appropriation of personal property by one joint owner to his personal 
use could divest the interests of the other joint owner.’’ O’Connor v. 
Dunnigan, 158 App. Div. 334, 336, 143 N. Y. S. 373, 375, affirmed, 213 
N. Y. 676, 107 N. E. 1082, quoted in Moskowitz v. Marrow, supra, 251 
N. Y. at page 394, 167 N. E. at page 510. One joint tenant cannot be 
‘ousted from such tenancy’’ by the act of the other in drawing out 
moneys. Matter of Klenk, 165 App. Div. 917, 150 N. Y. 8. 365, affirmed 
214N. Y. 715, 108 N. E. 1098. 

Such is the law as long settled by the courts. Let us apply it to the 
history of this joint account opened in the name of these two sisters in 
1940. About a year after that opening, Katé D. O’Brien took it upon 
herself to draw out all the money without the knowledge or consent of 
plaintiff, her sister. With the money so withdrawn, Kate D. O’Brien 
set up, or attempted to set up, a new joint account in the name of herself 
and a grandnephew, James E, Keenan. Later she made various other 
changes and transfers. At her death in February, 1942, there was left 
in the bank, in the joint names of Kate D. O’Brien and her nephew 
James P. Keenan, a balance of $1,245.14, plainly shown to be part of the 
$3,468.29 which had originally been in the joint account of plaintiff and 
Kate D. O’Brien. The nephew says that he is the survivor of himself 
and Kate D. O’Brien and thus, by conclusive presumption of the statute, 
shown to be the owner of the balance. Plaintiff says that she is entitled 
to the benefit of the presumption that the moneys deposited in 1940 
($3,468.29) were the property of herself and Kate D. O’Brien. She 
asserts, and the courts below have properly held, that Kate D. O’Brien 
did not, and could not, dispose of plaintiff’s half interest in the account 
merely by taking it out of the bank and handing it back to the bank 
under different names. The trial court found as a fact that the July 
1940 opening of that account created a true joint account. The Appel- 
late Division affirmed that finding of fact. We cannot reverse unless 
the statutory presumption has been overcome conclusively, beyond 
doubt, and as matter of law, by evidence in this record. See discussion 
in Matter of Juedel, supra, 280 N. Y. at page 42, 19 N. E. 2d at page 672. 
Not only was there here no such conclusive showing against the presump- 
tion; there was no evidence of any kind whatever that the original 
intention was not to create a joint estate in the fund. Defendant 
Keenan’s request for a finding to that effect was refused. Indeed, beside 
the presumption of joint tenancy, there is considerable real proof that 
such was the purpose of the 1940 transaction. Plaintiff was Kate D. 
O’Brien’s only sister. Plaintiff had cared for and nursed Kate D. 
O’Brien for years when the latter lay sick at plaintiff’s home. Plaintiff’s 
daughter testified to Kate D. O’Brien’s instructions as to opening the 
joint account in 1940. No witness or no fact spoke the other way. On 
such a record we cannot possibly overturn the findings of fact below in 
favor of plaintiff. 
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While plaintiff was plainly entitled to a determination in her favor, 
the judgment is, however, too large and should not have run against 
Keenan. As aforesaid, the 1940 bank account in which plaintiff has 
established her joint ownership, was in the original amount of $3,468.29. 
The courts below awarded plaintiff half thereof, or $1,734.14, plus the 
bank interest thereon, totalling $1,780.71. There was, however, only 
$1,279.14 left in the bank at Kate D. O’Brien’s death, so the judgment 
was that the bank pay plaintiff the $1,279.14 balance and that defendant 
Keenan, the nephew, pay the difference of $501.17. Keenan has appealed. 
The recovery against him was based on findings that before Kate D. 
O’Brien’s death, he (defendant Keenan) drew out a total of $1,845. 
But there are other unreversed findings to the effect that all those with- 
drawals by Keenan were for the benefit of, or at the direction of, Kate 
D. O’Brien, and were not for any purposes of Keenan’s. Those with- 
drawals were, therefore, the acts of Kate D. O’Brien through Keenan 
acting only as her agent. Keenan did not commit any actionable wrong 
against plaintiff and is not accountable to her. The judgment should 
be modified by striking out so much thereof as orders defendant Keenan 
to make any payment, and as so modified, should be affirmed, without 
costs. 


LEWIS, CONWAY, and THACHER, JJ., concur with RIPPEY, J. 

DESMOND, J., dissents in opinion in which LEHMAN, C. J. and 
LOUGHRAN, J., concur. 

Judgments reversed, ete. 


Bank Bound by Omission to Act by Its President 





Barretville Bank & Trust Co. v. Bolton, Supreme Court of Tennessee 
186 S. W. Rep. (2d) 617 





A president of bank who is also its lawyer, and is in full charge 
of collection of debt to bank, is held to have authority to waive bank’s 
right to set aside as fraudulent a conveyance of realty made by 
bank’s debtor to his wife shortly after bank files suit to foreclose 
chattel mortgages securing the indebtedness. 

The president of plaintiff bank had actual knowledge of the 
conveyance by a debtor of his farm to debtor’s wife 11 days after 
the plaintiff bank had filed suit to foreclose chattel mortgage. The 
president of the bank was a real estate expert and an experienced 
lawyer with full authority to act in collection of any indebtedness 
due the bank. The president of plaintiff bank made no investigation 
as to the transaction and made no effort to set aside conveyance as 
fraudulent, despite the fact that deed was executed and recorded 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1078. 
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only two days after the filing of the bank’s bill to foreclose chattel 
mortgage securing husband’s debt to the bank. 

It was held that the bank through its president acquiesed to the 
conveyance and waived its right to have it set aside. 


Suit in equity by the Barretville Bank & Trust Company against 
Gladys Bolton, her husband, W. O. Bolton, and another to set aside an 
alleged fraudulent conveyance of realty by defendant husband to 
defendant wife, to sell such realty subject to a prior mortgage and 
homestead rights, and to satisfy, wholly or partly, a consent money 
judgment for plaintiff against defendant husband. A _ chancellor’s 
decree of dismissal was affirmed by the Court of Appeals on complain- 
ant’s appeal, and complainant brings certiorari. 

Chancellor’s decree affirmed. 

Alfred Sohm and L. E. Gwinn, both of Memphis, for petitioner- 
complainant. 

William A. Perey and Galloway & Galloway, all of Memphis, for 
respondent-defendant. 


GAILOR, J.—This appeal involves two causes tried in the Chancery 
Court of Shelby County, Tennessee. The first was terminated by a 
final consent decree on February 7, 1939, and the second was com- 
menced by the filing of an original bill by the Barretville Bank & Trust 
Company against Gladys Bolton and her husband, W. O. Bolton, and 
against James C. Davis, trustee, on May 4, 1942. It is from the action 
of the chancellor in dismissing the latter bill that this appeal arises. 
The bill was filed to set aside an alleged fraudulent conveyance by 
Bolton to his wife, Gladys; to sell the real estate so conveyed; subject 
to a prior mortgage and rights of homestead; and to satisfy in whole 
or part, the consent judgment for $2,081.60 held by the bank against 
Bolton, evidenced by the decree of February 7, 1939. Apparently the 
defendant James W. Davis, trustee, was never served with process, and 
in any event he never filed an answer and no further steps were taken 
against him. The defendants, Gladys Bolton and W. O. Bolton, filed 
separate answers and later the defendant Gladys Bolton filed an 
amended answer. The cause was heard on oral proof by agreement. 

At the close of complainant’s proof, the chancellor held that the 
conveyance from W. O. Bolton to his wife in March 1938, was fraudulent 
and both husband and wife were guilty of fraud, but he further held that 
the consent decree of February 7, 1939, was a final release and discharge 
of the bank’s rights against the conveyance and the parties thereto on 
account thereof and dismissed the bill. 

The complainant bank after filing a supplemental bill in the nature 
of a bill of review, dismissed this pleading on its own motion, and 
appealed from the chancellor’s decree of: dismissal. 

Holding that this was a broad appeal, the Court of Appeals affirmed 
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the chancellor’s decree, not on the ground that the decree of February 7, 
1939 was a release and waiver of the bank’s rights to set aside the con- 
veyance of March 1938, but that court repelled the bank on the ground 
of laches and estoppel, holding that the delay by the bank from the time 
its officers acquired knowledge of the conveyance April 1, 1938, until the 
filing of the present bill in May 1942, was unreasonable, and that to 
afford the bank relief would be against fundamental principles of equity 
because ‘‘the attitude of the bank as reflected by its conduct was such 
as to reasonably induce Mrs. Bolton to believe that the bank had 
abandoned its right to attack the conveyance and acquiesced therein.’” 

After this judgment, the bank filed petition for certiorari, which 
we granted, and the case is now before us on numerous assignments of 
error, which we consider in the course of the opinion. 

W. O. Bolton owned a farm of some 50 acres, in Shelby County, 
where he lived with his wife, Gladys, and carried on farming operations. 
In 1938 the farm had a value of about $4,900 and was encumbered with 
mortgages for about 75 per cent of its value. He had done business with 
the Barretville Bank & Trust Company for a number of years and the 
farm was near the office of that institution, and several of the bank’s 
officers owned land near the farm of the Boltons. Apparently some 
years before 1938, Bolton had made a loan at the bank and secured its 
repayment with a trust deed on the farm, so that the officers of the 
bank were thoroughly familiar with the value of the land and the 
improvements on it. 

After failing to make an agreement with the bank for another 
extension of an old debt and future credit for the crop year 1938, 
Bolton deeded the land to his wife and recorded the deed on March 21, 
1938. This conveyance was made subject to several mortgages and 
apparently the equity was at the time of little value, so that the bank 
with knowledge of the conveyance, took no steps to set it aside. However, 
in May 1942, more than four years after the conveyance by Bolton to 
his wife, the value of the equity had been greatly increased by reasons 
of the reduction of the mortgage debt, by extensive improvements on 
the farm itself, and by reason of the great general appreciation of land 
value in the neighborhood, on account of the construction of the U. S. 
Naval Base at Millington and the installation of other war industries 
in that part of Shelby County. The bank accordingly filed the original 
bill to set aside the conveyance and subject the equity. 

Bearing in mind that the chancellor dismissed the bill at the con- 
clusion of complainant’s proof, the case presents many propositions that 
make it unusual and interesting. These propositions have been ably 
briefed and argued by both sides. The first witness for complainant 
was C. C. Castles. He was president of Complainant Bank, a lawyer 
of many years experience, and fully informed of real estate values on 
and about the Bolton farm, since he lived and owned real estate about 
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five miles away, had served as a real estate appraiser for the bank, and 
the bank at one time had a mortgage on the Bolton farm which had been 
released in March 1938. 

In that month Castles had a conference with Bolton about his past 
indebtedness to the bank and the possibility of future credit for the 
farm year then commencing, In the course of this conference, Bolton 
told Castles that if the bank sued to collect its debt, that he (Bolton) 
would deed the property to his wife. 

The bank had chattel mortgages to secure the Bolton debt, and 
after the foregoing conference, which was not satisfactory to Castles, 
the bank filed a bill in the Chancery Court to foreclose the chattel 
mortgages and sell the security. 

Bolton deeded the farm to his wife on March 21, 1938, two days 
after the filing of the bill, and the deed was recorded the same day. 
Not only was this constructive notice to the bank, but Castles admits 
that by April 1st he had actual knowledge of the transfer, but never 
took the trouble to make even a casual investigation which would have 
fully disclosed the entire transaction. He expressly admits that the 
bank was not interested in setting aside the conveyance because the 
expense involved would have been at the time, more than the amount 
of the bank’s recovery. 

From this admission, since Castles is chargeable with full knowledge 
of values as a real estate expert and with all legal rights and remedies, 
and since he is an experienced lawyer, the only reasonable and the 
conclusive inference is that the bank through its president, acquiesced in 
the conveyance and waived any rights it may have had to set it aside. 
Being in full charge of the collection of the Bolton debt for the bank, 
both as president and lawyer, the suggestion that Castles had no 
authority to waive the bank’s rights in the matter, scarcely merits 
serious consideration. 

Since we hold that Castles had full authority to waive the bank’s 
right to set aside the Bolton conveyance even if it was fraudulent, it is 
unnecessary in this opinion to say whether in a technical sense it was 
fraudulent or not. Certainly it lacked two elements which have often 
been held essential. It was neither made in secret nor surreptitiously, 
nor was it made to the bank’s injury or prejudice. According to 
Castles’ testimony, Bolton told him he was going to convey it. Castles 
knew of the conveyance very soon after it was made, and according to 
his testimony, the equity conveyed had no value for the bank on account 
of prior mortgages, and did not justify the expense necessary to set 
it aside. 

Under the peculiar facts of this case, it is not necessary for us to 
say for how long the bank’s acquiescence would have had to continue to 
raise a final bar to a change of: mind and the resort to a court of equity 
to make the change effective. A suit in equity was pending between 
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the parties at the time of the conveyance of the Bolton farm to Bolton’s 
wife. It is true that the suit had for its special purpose the foreclosure 
and liquidation of certain chattel mortgages, but its. general purpose 
was the satisfaction in whole or part of Bolton’s indebtedness to the 
bank and so an amendment to set aside the alleged fraudulent convey- 
ance and subject the equity, could easily and reasonably have been made. 

Now bearing in mind that both Bolton and his wife were parties 
to the cause then pending and that the complainant bank, through its 
president and attorney, had all necessary knowledge of the conveyance 
by Bolton to his wife, we come to a consideration of the final consent 
decree of February 7, 1939, in the light of the knowledge and situation 
of the parties. We think all the evidence introduced to explain the 
meaning of the words used in the decree was clearly incompetent since 
there was no ambiguity patent or latent, and the bank must be held to 
have fully understood the effect of the decree since the president and 
lawyer for the bank actually studied, signed and approved it before it 
was entered. 

The pertinent parts of the decree areas follows: 


‘*Winal Consent Decree 


‘‘This cause came on to be heard this day and was heard and by 
consent of the parties it is agreed that the title and possession of the 
two mules in question be vested to the Complainant. That the judgment 
against the defendant W. O. Bolton be credited with the value of said 
mules, to-wit: the sum of $230.00. 

‘*All the costs in this cause are adjudged against the complainant 
bank including the cost of the receivership and the difference between 
these costs and the sum of $230.00 which is the agreed value of the said 
two (2) mules is to be credited to the judgment against the said W. O. 
Bolton. This decree settles and determines every claim of every kind 
and character which the said complainant has or may have against the 
said defendants. . 

“*It is agreed ‘that consent judgment in the amount of $2081. 60 
against W. O. Bolton be had by complainant. 

‘‘Upon consideration of which, by consent of the parties herein it is 
accordingly as above set out Ordered, Adjudged, and Decreed. 

*‘L. D. Bejack, Chancellor.’’ 


The English language as we know it, affords no broader formula for 
release and discharge than that employed in the consent decree, where 
the following language is used: 


“‘This decree settles and determines every claim of every kind and 
character which the said complainant has or may have against the said 
defendants.’’ 


No exceptions to this language are expressed or implied in- other 
parts of the decree except that a money judgment is taken against 
Bolton in an agreed amount. A claim is ‘‘a demand of a right or 
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supposed right; a calling on another for something due or supposed 
to be due; an assertion of a right or fact.’? Webster’s New International 
Dictionary. ' 

The argument that the right which the bank had to set aside the 
fraudulent conveyance was not a ‘‘claim’’ is made the more untenable 
by consideration of the matters admitted to have been intended by the 
use of the word ‘‘claim.’’ They were the ownership of two mules and 
an accounting for the sale of certain bales of cotton. These are no 
different as ‘‘assertions of rights’’ by the parties than would have been 
an ‘‘assertion of right’’ or ‘‘claim’’ by the bank to set aside the convey- 
ance as fraudulent. A fair construction of the language of the decree 
includes all three. 


A consent decree is a contract made final and binding upon the 
parties by the approval of the court (Boyce v. Stanton, 83 Tenn. 346), 
and need not be confined strictly to the subject matter and issues 
presented in the pleadings if the court has jurisdiction. Bigley v. 
Watson, 98 Tenn. 353, 39 S. W. 525, 38 L. R. A. 679; Boyce v. Stanton, 
supra; Johnston v. Osment, 108 Tenn. 32, 36, 65 S. W. 23. From the 
all-inclusive language employed in the decree, it is unreasonable and 
not to be inferred that the bank was at the time of the entry of the 
decree, reserving any accrued rights against either of the defendants 
Bolton, except the judgment of $2,081.60 against W. O. Bolton set out 
in the decree. Indeed, the only fair inference to be drawn from com- 
plainant’s evidence is that the bank had lost all interest in the farm 
as a possible means of securing repayment. of its debt, and since Gladys 
Bolton was entirely discharged by the use of the word ‘‘defendants’’ in 
that part of the decree which contained the release, that the bank 
looked only to W. O. Bolton for payment of the ‘‘money judgment’’ 
taken against him, out of his future earnings and acquisitions. 


We have no doubt from Mr. Castles’ testimony that in order to 
effect a compromise of the lawsuit, if there had been a request so to do, 
the bank would have expressly waived its rights to set aside the convey- 
ance of the equity in the farm. At the time of the entry of the decree, 
the equity was of such doubtful value and the farm so heavily encum- 
bered, that it was extremely doubtful whether Gladys Bolton would be 
able to avoid foreclosure and maintain her ownership of the farm for 
any appreciable length of time. 


The bank, through its attorney, had litigated vigorously with Mrs. 
Gladys Bolton over two mules, which when sold, brought a reduction 
of the bank’s claim in a net amount of less than $200. With this as an 
illustration of the bank’s zeal in collecting its debt, we cannot believe 
that the value of the equity in the real estate was not fully considered 
by the bank’s representatives before terminating the litigation with the 
Boltons and approving the final consent decree. 
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‘‘The purpose of interpreting an instrument is to see what is the 
intention expressed by the words used. If from the imperfection of 
language it is impossible to know what the intention is without inquiring 
further, then see what the circumstances were with reference to which 
the words were used, and what was the object, appearing from those 
circumstances, which the persons using them had in view.’’ Holmes v. 
Elder et al., 170 Tenn. 257, 261, 262, 94 S. W. 2d 390, 392, 104 A. L. R. 
1282. 


Here the language of the consent decree is perfectly clear and if 
there is any ‘‘imperfection of language,’’ it is generic, but a considera- 
tion of the ‘‘cireumstances,’’ the knowledge and relation of the parties 
serves but to fortify the conclusion that they meant what they said by 
the words used. We have found no ‘‘circumstance’’ that supports the 
theory that the recognized and usual words of a full and final release, 
an accord and satisfaction, as embodied in the decree, have a more 
limited or restricted meaning or application in the case before us than 
these words normally have been construed to have. 

Construction by the Supreme Court of the United States, in opinions 
by Justices Brandeis and Brewster, have fixed the meaning of very 
similar provisions in a contract in accord with our holding here. St. 
Louis, K. & 8. E. R. Co. v. United States, 267 U. S. 346, 45 S. Ct. 245, 
69 L. Ed. 649; United States v. William Cramp & Sons S. & E. B. Co., 
206 U.S. 118, 27 S. Ct. 676, 51 L. Ed. 983. 

It is unnecessary for the disposition of the case to consider at length 
the evidence of laches and estoppel which led the Court of Appeals to 
affirm the decree for defendants. It is sufficient to say that if we had 
not first agreed with the chancellor, we should have finally agreed with 
the Court of Appeals. 

All assignments of error are overruled and the decree of the chan- 
cellor is affirmed at the cost of petitioner-complainant. 


Negotiability of Note Not Affected by Attaching It to 
Conditional Sales Contract on Assignment 


First & Lumbermen’s National Bank of Chippewa Falls v, Buchholz 
Supreme Court of Minnesota, 18 N. W. Rep. (2d) 771 


The negotiability of a note in form negotiable is not destroyed 
by the fact that upon assignment the note is attached to a conditional 
sales contract by perforation. 

Where one takes as endorsee and assignee a note and conditional 
sales contract with respect to a transaction for which the note is 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 632. 
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given and before the consideration passes, it is held that the assignee 

and endorsee takes such note with notice of a condition to liability ° 
on the note and is precluded from becoming a holder in due course. 

The holder of note takes it subject to whatever defenses were avail- 

able against the original payee. Holder of note taking with such 

notice is in the same position as an ordinary assignee of a conditional 

sales contract. 


Action by First & Lumbermen’s National Bank of Chippewa Falls, 
Wisconsin, against Paula Buchholz, doing business as Red Wing Floral 
Company, to recover on a Wisconsin cognovit judgment obtained against 
defendant on a note, wherein defendant counterclaimed. From an order 
overruling a demurrer to defendant’s answer, plaintiff appeals. 

Affirmed. 

Walter F. Larrabee, of Chippewa Falls, Wis., and Albert P. Reed, 
of Minneapolis, for appellant. 

Arthur E. Arntson, of Red Wing, for respondent. 


YOUNGDAHL, J.—This is an appeal from an order overruling 
plaintiff’s demurrer to defendant’s answer. The trial court certified 
that the question presented by the demurrer is important and doubtful, 
and the certification is made a part of the order. 

Plaintiff, a banking corporation of Chippewa Falls, Wisconsin, 
secured a cognovit judgment in Chippewa county of that state against 


defendant, who operates a floral company at Red Wing in this state, 
for a balance due on a coal burner sold defendant by the National 
Coal Company of Chippewa Falls. Plaintiff brought suit in this state 
on the judgment. In its amended complaint, plaintiff alleges that the 
action in Wisconsin was founded upon a negotiable promissory note 
upon which there is a balance of $689.58; that plaintiff became a bona 
fide holder of the note; that the note was attached to a conditional sales 
contract, which was made with the express and implied understanding 
that the note could be detached, and that the note contained the words 
‘‘detach before filing or recording contract’’; and that under such 
circumstances the law of Wisconsin is that the note is severable and a 
distinct instrument, independent of the conditional sales contract. 

In defendant’s answer, it is alleged that on April 16, 1943, defendant 
executed a conditional sales contract to National Coal Company of 
Chippewa Falls for the purchase of ‘‘one bin type Iron Fireman auto- 
matie coal burner complete with electric equipment for alternating 
eurrent with thermostat,’’ for the sum of $1,250.50; that said burner 
was to be installed in a workmanlike manner; that the sum of $400 was 
paid as part payment, and defendant executed a note payable to the 
National Coal Company in the sum of $850, with the balance payable in 
installments ; that said note was ‘‘attached to and a part of said contract 
of conditional sale aforesaid.’’ It was further alleged that immediately 
thereafter and before the installation of the burner the National Coal 





716 THE BANKING LAW JOURNAL 


Company assigned the conditional sales contract to plaintiff, together 
with the note attached; that plaintiff became responsible for the proper 
installation of the coal burner and equipment in a workmanlike manner ; 
that plaintiff had in its possession as owner the conditional sales contract 
and had full and complete knowledge of the terms and conditions of the 
sale, including the duty to install the coal burner and equipment in a 
workmanlike manner; that an additional sum of $255.42 was paid under 
the contract, making a total amount of $655.42 paid; that the burner was 
not installed in a workmanlike manner, and such unworkmanlike installa- 
tion caused damage to defendant in the sum of $2,500 by reason of the 
freezing of plants, flowers, and other vegetation, on account of which 
damage a recovery is sought under a counterclaim. 

1. Although in the statement of questions involved set forth in 
plaintiff’s brief it is indicated that plaintiff intended to argue the point 
that the defense alleged in the answer is not available to defendant in 
a suit on a cognovit judgment obtained in Wisconsin and sued upon in 
this state, the issue is not discussed in plaintiff’s points and authorities 
in the brief, nor was it orally argued. Rule VIII3(e), Supreme Court 
Rules of Practice, effective July 1, 1942, provides (212 Minn, xlii) : 
‘‘In appellant’s brief, the points urged for reversal, modification or 
relief, shall be separately stated and numbered, and each point so stated 
and numbered shall be followed by the argument thereon. The law and 
facts presented on each point shall be clearly stated, with citation of 
the authorities and statutes relied upon.’’ 

This court will not consider any issue not urged in appellant’s points 
and authorities or orally argued. Cutting v. Weber, 77 Minn. 53, 79 
N. W. 595; City of Duluth v. Cerveny, 218 Minn. 511, 524, 16 N. W. 2d 
779, 786. Therefore, plaintiff’s position before this court is the same 
as if it had brought suit on the note in this state. 

2. Plaintiff argues that defendant is not entitled to recover under 
its counterclaim, because the mere assignment of the contract to plaintiff 
did not create a personal liability on its part, citing Pioneer Loan & 
Land Co. v. Cowden, 128 Minn. 307, 310, 150 N. W. 903, 904. We need 
not here consider this question, for if the defense alleged by defendant 
that the burner and equipment were not installed in a workmanlike 
manner is available to her as an offset to plaintiff’s claim, the demurrer 


must fall, even though it might be good as against the counterclaim. 


If, as here, a demurrer is interposed to a whole pleading and such 
contains at least one good defense, the demurrer is bad. A. E. Johnson 
Co. v. White, 78 Minn. 48, 80 N. W. 838; Wild Rice Lumber Co. v. 
Benson, 114 Minn. 92, 130 N. W. 1; Brill v. Minnesota Mines, Inc., 
200 Minn, 454, 274 N. W. 631, 112 A. L. R. 173. 

3. Our discussion, therefore, will be confined to the one issue whether 
the defense of unworkmanlike installation of the coal burner is available 
as an offset against the claim of plaintiff in an action on the note. 
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Plaintiff asserts that such defense is not available, because it is a bona. 
fide holder of the note; while defendant contends that plaintiff took 
the note subject to all the defenses that might be interposed against the 
original payee. Although, in defendant’s brief, it is stated that the 
note was not payable in Wisconsin, at the oral argument it was conceded 
that that statement was erroneous, and both parties agree that the law 
of Wisconsin applies to the construction of the note and contract. 
In determining the issues here involved, the allegations of the answer 
must be considered as true. Vogt v. Ganlisle Holding Co., 217 Minn. 
601, 15 N. W. 2d 91. From such allegations, it appears that the note 
was attached to the conditional sales contract by a perforation and in 
such condition the contract and note were assigned and endorsed to the 
plaintiff. At that time, the coal-burning equipment had not been in- 
stalled, and the consideration under the contract had not yet moved. 
Plaintiff took the note and contract with full and complete knowledge 
of: the terms thereof and with knowledge of the fact that the considera- 
tion had not yet moved; and, at the time of suit, plaintiff was the 
holder and owner, not only of the note, but of the conditional sales 
contract as well. 

The fact that the note was attached to the contract by a perforation 
did not destroy its negotiability. It was still on its face a negotiable 
instrument. Shawano Finance Corporation v. Julius, 214 Wis. 637, 
254 N. W. 355. Plaintiff relies upon that case in support of its position 
that the answer is demurrable. The case is not in point on the issue 
to be here determined. In that case, there was a motion to set aside 
a ecognovit judgment upon the ground that the instrument upon which 
it was based was not negotiable because attached to a conditional sales 
contract by a perforation, and therefore not subject to a cognovit 
judgment under the statute. The court simply held that the instrument 
was a note within the meaning of the statute, and its negotiability was 
not affected by the fact that it was attached to the contract by a perfora- 
tion. This is not the problem before this court. Though the note is 
negotiable on its face, we are concerned with the question whether, 
under the facts alleged in the answer, plaintiff is a bona fide holder 
so as not to be subject to the defense interposed as an offset. 

4. The fact that the consideration of the note was executory and 
that plaintiff had knowledge of that fact did not prevent it from taking 
the note as holder in due course. It is well settled that knowledge of 
an executory consideration, as distinguished from knowledge of a condi- 
tion to liability on a negotiable instrument, without any knowledge or 
chargeable notice of a breach of consideration, does not prevent one 
from taking it as a holder in due course. Muscoda State Bank v. Kolar, 
187 Wis. 39, 203 N. W. 915; Farmers’ & Merchants’ Bank v. Nissen, 
46 S. D. 121, 190 N. W. 1014; MeNight v. Parsons, 136 Iowa 390, 113 
N. W. 858, 125 Am. St. Rep. 265, 22 L. R. A., N. S., 718, 15 Ann. Cas. 
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665; East Lansing State Bank v. Keil, 213 Mich. 17, 180 N. W. 347; 
Tradesmen’s Nat. Bank v. Curtis, 167 N. Y. 194, 60 N. E. 429, 52 L. R. A. 
430; Rublee v. Davis. 33 Neb. 779, 51 N. W. 135, 29 Am. St. Rep. 509; 
Flood v. Petry, 165 Cal. 309, 1382 P. 256, 46 L. R. A., N. S., 861; Pro- 
ducers’ Nat. Bank v. Elrod, 68 Okl. 248, 173 P. 659, L. R. A. 1918 F, 
1016; Brannan, Negotiable Instruments Law, 6th Ed.. p. 652; note, 
100 A. L. R. 13857; 8 Am. Jur., Bills and Notes, § 401. 

5. However, where, as here, the note and conditional sales contract 
are assigned simultaneously to the same party before the cousideration 
passes thereunder and that party is the owner and holder of both note 
and contract at the time of suit, a different rule prevails. Though the 
Wisconsin court has apparently not passed upon the precise question 
here involved, a forecast of what its position would be under facts 
similar to those in the instant case is indicated in the case of Muscoda 
State Bank v. Kolar, 187 Wis. 39, 203 N. W. 915, supra. In holding in 
that case that mere knowledge of an executory consideration when a 
note is transferred does not prevent recovery by the endorsee where 
there is a subsequent failure of such consideration, the court significantly 
said, 187 Wis. 44, 203 N. W. 917: ‘‘. . . It is true as claimed that as 
between the parties a note and a contemporaneous contract may often 
be construed as one agreement, and the same is true as to purchasers of 
the note knowing of the agreement.’’ 

There is ample authority in other jurisdictions for the proposition 
that where one takes as endorsee and assignee a promissory note and a 
conditional sales contract representing a transaction for which the note 
was given and before the consideration has passed, he takes such note 
with notice of a condition to liability on the instrument and is prevented 
from becoming a holder in due course. Von Nordheim v. Cornelius, 129 
Neb. 719, 262 N. W. 832; Federal Credit Bureau, Inc. v. Zelkor Dining 
Car Corporation, 238 App. Div. 379, 264 N. Y. S. 723; Todd v. State 
Bank, 182 Iowa 276, 165 N. W. 593, 3 A. L. R. 971; State Nat. Bank 
v. Cantrell, 47 N. M. 389, 143 P. 2d 592, 152 A. L. R. 1216; Caldwell v. 
Roach, 44 Wyo. 319, 12 P. 2d 376; Washington Trust Co. v. Keyes, 
79 Wash. 61, 139 P. 638, Ann. Cas. 1916A, 279; 8 Am. Jur., Bills and 
Notes, § 405. 

In such event, the two instruments are to be construed together as 
a part of the same transaction. So construed, the promise to pay, 
although apparently unconditional on the face of the note, is no longer 
unconditional, and payment is subject to the conditions of the contract 
being fulfilled. To suggest that under such circumstances one who 
takes the contract is entitled to its benefits and is not burdened with its 
obligations would be a perversion of justice. Mere detachment of the 
note by plaintiff after the assignment did not affect the situation as 
long as it was the owner and holder of the contract. The note did not 
thereby become an independent obligation of defendant’ while in the 
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hands of the owner of the conditional sales contract. We do not here . 
consider the rights of a purchaser of the note who does not also become 
the owner and holder of the conditional sales contract, but confine our 
determination to the fact situation as alleged in the answer. 

6. Plaintiff therefore, being the owner and holder of the note and 
contract under the circumstances described by the record, is in the 
same position as an ordinary assignee of a conditional sales contract. 
It was possessed not only of the rights that the contract conferred, but 
was burdened as well with the obligations it imposed, and in an action 
on the note is subject to whatever defenses were available against the 
original payee. Malas v. Lounsbury, 193 Wis. 531, 214 N. W. 332; 
Pioneer Loan & Land Co. v. Cowden, 128 Minn. 307, 150 N. W. 903, 
supra. 

Affirmed. 


Collection of Amount of Allegedly Stolen Check 
Enforceable by Holder in Due Course 





Perlmutter et al v. R. & K. Leather Goods Co., Inc., et al, Supreme Court, 
54 N. Y. Supp. (2d) 539 





A check complete on its face and duly signed by the treasurer of 
the corporation issuing it was allegedly stolen from the corporate 
drawer. Subsequently the holder of the check, qualifying as a 
holder in due course brought suit against the corporate drawer for 
the amount of the check. It was held that the holder was entitled to 
enforce collection of the check, irrespective of its alleged theft. The 
instrument being complete, valid delivery to the payee is conclusively 
presumed. 


Appeal from Municipal Court, Borough of Manhattan, First District; 
Haas, J. 

Action by Herman Perlmutter and others against R. & K. Leather 
Goods Company, Inc., and another, on a check. From a judgment of 
the Municipal Court of the City of New York, entered upon a decision 
of the justice dismissing the complaint upon the merits, plaintiffs appeal. 

Reversed and judgment directed. 

March term, 1945, before SHIENTAG, McLAUGHLIN; and 
HECHT, JJ. 

Jacob Neuthaler, of New York City, for plaintiffs-appellants. 

Allan Kritz, of New York City, for respondent. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 631. 
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PER CURIAM—In respect to the plaintiffs, holders in due course, 
the check in suit, signed by defendant’s treasurer only and claimed to 
have been stolen from the maker, was a complete instrument, and valid 
delivery thereof to the payee is conclusively presumed. Schaeffer v. 
Marsh, 90 Mise. 307, 153 N. Y. S. 96; Linick v. A. J. Nutting & Co., 140 
App. Div. 265, 125 N. Y. S. 93; Holzman Cohen & Co., Ine. v. Teague, 
172 App. Div. 75, 158 N. Y. 8. 211. 

Judgment reversed, with $30 costs, and judgment directed for 
plaintiffs for the sum of $250, with interest and costs. 


Effect of Indorsement Without Seal of Corporate 
Officer on Corporate Note 


Euler v. Sutherland, Supreme Court, 55 N. Y. Supp. (2d) 758 


Where facts show that a note signed by corporation, of which 
defendant was president, was under seal, but the defendant’s in- 
dorsement was not, a controversial issue arises as to whether the 
note was made for defendant’s accommodation and therefore a 
motion for summary judgment will not be granted. One party to 
a contract may adopt the seal of the other party to the contract 
without independently affixing any seal whatsoever. 


Action by Frances E. Euler, as administratrix with the will annexed 
of Caroline Louise Gainford, also known as Caroline L. Eidlitz, against 
James A. Sutherland. On motions for summary judgment. 

Both motions for summary judgment denied. 

Eidlitz, French & Sullivan, of New York City (Bryan Brady, of New 
York City, of counsel), for plaintiff, for the motion. 

Barry, Wainwright, Thacher & Symmers, of New York City, for 
defendant, in opposition. 


SHIENTAG, J.—There are triable issues of fact which may not be 
disposed of by way of summary judgment. With respect to the statute 
of limitations there is at least one issue of fact, namely whether or not, 
the note in controversy, endorsed by the defendant was made for his 
accommodation. If it were, he would in effect be a co-maker. 

While the note, signed by the corporation of which defendant was 
president, was under seal, the latter’s endorsement was not sealed. If 
he were an ordinary endorser, his endorsement would give rise to a 
separate contract; in that event, under the prevailing view, it would 
be held as matter of law that the endorser whose contract was unsealed, 
did not adopt the seal of the maker of the note. Chemical National Bank 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1368. 
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of New York v. Kellogg, 183 N. Y. 92, 94, 75 N. E. 1103, 2 L. R. A., . 
N. S., 299, 111 Am. St. Rep. 717, 5 Ann. Cas. 158; Spies v. National City 
Bank, 174 N. Y. 222, 224, 66 N. E. 736, 737, 61 L. R. A. 193; Empire 
Trust Co, v. Heinze, 242 N. Y. 475, 152 N. E, 266; Fourth National 
Bank of Jacksonville v. Wilson, 88 Fla. 48, 101 So. 29; Spencer v. 
Holman, 113 Wis. 340, 89 N. W. 1382; Andrews v. Simms, 33 Ark. 771, 
773; Redmond v. Pippen, 113 N. C. 90, 18 S. E. 50; Flippen v. Lindsey, 
221 N. C. 30, 18 S. E. 2d 824. 

If, on the other hand, the defendant were the accommodated party, 
he was in the position, not of an endorser under a separate contract but 
of a co-maker of the note (a single contract). ‘‘It has long been settled 
in this state, as well as in other jurisdictions, that one party to a con- 
tract may adopt the seal of the other party to the contract without 
independently affixing any seal whatsoever.’’ Brick v. Cohn-Hall-Marx 
Co., 283 N. Y. 99, 108, 27 N. E. 2d 518, 520. See also Cammack v. 
J. B. Slattery & Bro., 241 N. Y. 39, 148 N. E. 781; Brooklyn Public 
Library v. City of New York, 222 App. Div. 422, 226 N. Y. S. 491, 
affirmed 250 N. Y. 495, 166 N. E. 179. In such a situation external 
evidence of an adoption of the seal by the defendant (co-maker) may 
be offered. 


Oral Agreement Modifying Existing Obligation of 
Makers of Note Held Without Consideration 
and Unenforceable 


Cron v. Zimmerman, Supreme Court of Kansas, 159 Pac. Rep. (2d) 400 


An agreement to merely do or the actual doing of that which a 
person is already bound.to do does not constitute a sufficient con- 
sideration for a new promise. 

An oral agreement made subsequent to the execution and delivery 
of a note, whereby the three original makers thereof, who were jointly 
and severally liable thereon, were permitted to be liable for only one 
third of the note and that payments thereon could be made at the 
rate of $10 per month until indebtedness was entirely paid, thus also 
extending the date of maturity, was held to be a mere matter of 
favor and indulgence on the part of.the payee. The payee’s for- 
bearance for a period, without a legal consideration, did not make 
the oral agreement enforceable. 


Action by F. H. Cron against C. C. Zimmerman to recover on a note 
payable to plaintiff. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 962. 
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K. M. Geddes, of El Dorado, for appellant. 
R. T. MeCluggage and L. J. Bond, both of El Dorado, for appellee. 


WEDELL, J.—This was an action by a payee to recover on a promis- 
sory note against three makers. Service was obtained on only one of the 
makers, C. C. Zimmerman. Judgment was against that defendant, and 
he appeals. 

The various specifications of error actually involve only one legal 
question. It is whether there was a new and independent consideration 
for an oral agreement alleged by defendant to have been made by the 
makers and the payee subsequent to the execution and delivery of the 
note. 

The note was originally executed and delivered June 20, 1936. It was 
due ninety days after date with interest at 6 per cent per annum. The 
note was not paid at maturity but installment payments were made 
thereon from time to time, the last payment being June 5, 1943. This 
action was filed June 30, 1943. 

Appellant’s answer, in substance, alleged: 


The subsequent oral contract was made by the payee and the three 
makers of the note; it was agreed thereby that each of the makers would 
be liable for only one-third of the note and that payments thereon might 
be made at the rate of $10 per month; appellant complied therewith by 
paying $10 each month until this action was filed ; he was willing to pay 
his one-third of the indebtedness. 

In the reply appellee denied such agreement was made. 

Appellant’s evidence in substance conformed with the averments 
contained in his answer except for the fact that appellant’s evidence, 
insofar as the record before us is concerned, does not disclose that 
appellee agreed the makers were permitted to pay at the rate of $10 per 
month. We may, however, treat his evidence as though it fully sup- 
ported the averments of his answer. Appellant’s testimony, touching 
the oral contract, was stricken out in response to appellee’s motion and 
appellee’s demurrer to appellant’s testimony was thereafter sustained. 
The motion and the demurrer in this case raise the same question and 
are so treated by the parties. We shall treat the ruling as a demurrer 
to appellant’s evidence. 

Was the demurrer properly sustained? According to the tenor of 
the note the three makers were, of course, jointly and severally liable 
for the entire face value of the note. Appellee concedes a subsequently 
executed oral contract, supported by a fresh and independent considera- 
tion, is enforceable as between the parties to the note, but he argues 
appellant’s evidence discloses no such consideration. He insists there 
was no new consideration for the subsequent oral contract, that appellant 
agreed to pay nothing and paid nothing he was not already legally bound 
to pay according to the tenor of the note. 
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On the other hand appellant argues there was a new consideration |. 
for the subsequent oral contract. He contends appellee knew he could 
not by judgment and execution collect the entire original amount of the 
note from the makers and for that reason induced the makers, by the 
above-mentioned agreement, to make monthly payments thereon until 
the note was reduced to an amount which was collectible. He argues the 
reduction of the indebtedness by means of the subsequent contract 
benefited appellee and constituted a sufficient consideration for that 
contract. In support of his contention he cites Cretcher v. Fisher Mach. 
Works Co., 116 Kan. 54, 225 P. 1041; Sinclair Refining Co. v. Vaughn, 
135 Kan. 82, 9 P. 2d 995; Andregg v. Sparrow, 152 Kan. 744. 107 P. 
2d 739. 

In the Cretcher ease an original building contract was involved. The 
evidence pertaining to the subsequent oral contract did not have the 
effect of varying the terms of the previous written contract. The subse- 
quent oral contract pertained only to the furnishing of additional 
material to that provided for under the original contract. The Sinelair 
Refining Company case involved a written contract of employment for 
the operation of a chain of oil and gas stations. The subsequent oral 
contract made no change in the terms of the former written contract. 
The oral contract constituted only a settlement of the differences which 
had arisen between the parties in connection with operations under the 
original contract. The Andregg case involved the question of a con- 
sideration for a subsequent oral agreement to extend the maturity of a 
note and mortgage. It was held there was a consideration for such 
subsequently executed oral agreement and indeed there was. The con- 
sideration for the extension of the maturity date was that the maker 
agreed if the maturity date were extended he would pay the interest not 
only to the original maturity date but for one year in advance and he 
did so. 


In the instant case the written contract, the note, required the pay- 
ment of the entire indebtedness and interest by each maker at maturity. 
What was the consideration for the alleged new oral contract which made 
each maker liable for only one-third of the debt and extended the 
maturity thereof until the debt was paid at the rate of $10 per month? 
We find none. Under the terms of the note appellant was already 
obligated to pay all and not merely one-third of the note plus interest at 
the date of its maturity. The fact he was financially unable to meet 
that obligation did not change his legal liability. Manifestly appellee 
did not benefit by reducing that liability to one-third. Nor was there 
any legal consideration for permitting appellant to string: the payments 
along at the rate of $10 per month when according to the legal tenor of 
the note he was required to pay the indebtedness in full at maturity. 

The rule is that an agreement to do or the doing of that which a 
person is already bound to do does not constitute a sufficient considera- 
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tion for a new promise. Pemberton v. Hoosier, 1 Kan. 108, 115, 116; 
Schuler v. Myton, 48 Kan. 282, 29 P. 163; Miles v. Hamilton, 106 Kan. 
804, 806, 189 P. 926, 19 A. L. R. 276; Heaton v. Myers, 115 Kan. 75, 
222 P. 66; Jackson v. Hall, 139 Kan. 832, 834, 32 P. 2d 1055; Western 
Silo Company v. Johnson, 203 Ky. 704, 262 S. W. 1093; 12 Am. Jur., 
Contracts, § 407, pp. 985, 986; 10 C. J. S., Bills and Notes, § 146. 

Here appellant under the new oral contract would be required to do 
and, if he complied therewith, would do less than the original contract 
bound him to do. Permission to pay in installments was merely a matter 
of favor and indulgence on the part of the payee and his forbearance, 
without a legal consideration, did not make the oral agreement enforce- 

_able. Heaton v. Myers, supra. In the Heaton case we said: 


‘*An agreement to forbear collection of a matured note and to permit 
the maker to pay in installments must be supported by a consideration 
or it is not enforceable. 

‘‘There is no presumption of benefit to the creditor or of detriment 
to the debtor if a request for forbearance be granted. Benefit and detri- 
ment are facts, and must appear in the transaction. The creditor is 
under no obligation to his debtor to take active measures to enforce 
payment. He may remain passive and preserve his remedies, and he 
may tell the debtor he will remain passive without losing his remedies. 
Planters’ Bank of Prince George’s County v. Sellman, 2 Gill & J. (15 
Md.), 230, 234. In this instance we have nothing but uncompensated 
forbearance by the creditor.’’ 115 Kan. at pages 76, 77, 222 P. 66. 


The same is true here, and the judgment is affirmed. 
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Presumption of Intestacy Where Will Contains Disposition 
Conditional on Survival of Legacy Not Tenable 






Dansereau, administratrix, v. Dansereau, et al, Supreme Judicial Court of 
Massachusetts, 61 N. E. Rep. (2d) 661 


Decedent testate by her will made the following provisions: 

“If my sister Josephine Perault shall survive me, I give her all of 
my estate, real and personal, wherever situated, but in trust nevertheless, 
the Harvard Trust Company, a banking corporation of Cambridge, 
Mass., to be the trustee, and the said trustee is hereby directed to pay the 
income which is received on my said estate to the said Josephine Perault 
during her lifetime.’’ Then followed provisions for the continuance 
of the trust until the youngest child of Corinne G. Dansereau, (adminis- 
tratrix with the will annexed of testatrix’ estate) Marcelline A. Dan- 
sereau, who is now only seventeen shall attain the age of twenty-one 
years, at which time the entire estate was to be divided equally between 
administratrix and her children. 

Administratrix contended that all the testamentary dispositions were 
conditional upon the survival of the testatrix by Josephine Perault, and 
since there was no such survival the entire estate should be distributed 
to her under the laws of intestacy. Administratrix’ children contended 
that they were entitled to share in a distribution to be made when the 
youngest child of administratrix attained the age of twenty-one years. 

It was held that there was no intestacy. The court was of the opinion 
that the testatrix did not intend to make all her testamentary dispositions 
conditional upon the survival of Josephine Perault. It was particularly 
unlikely that the testatrix in the instant case would leave as her last will 
a document that four years before her death had ceased to have meaning 
or effect if the construction contended by administratrix were to be 
adopted. 

The court in its opinion stated: 

‘‘These improbabilities would cease to exist if the conditional clause 
that begins the first paragraph, ‘If my sister Josephine Perault shall 
survive me,’ should be read at the end of the paragraph instead of at 
its beginning. By that transposition the whole will would become com- 
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plete, natural and plain. It is settled that such a transposition of 
clauses may be made, whereupon the whole will that appears to accord 
with the intention of the testator. Where as here the craftsmanship is 
poor, and the grammatical construction confused, such a transposition 
is especially permissible. ”’ 


# 


Exercise of Power of Appointment Held Invalid—Testamentary 
Annuity Not Apportionable 





In re Petit’s Will, Supreme Court of Wisconsin, 18 N. W. Rep. (2d) 339 


Decedent testate by his will bequeathed to a trust company as trustee 
$200,000 to pay an annuity of $12,000 in equal monthly installments to 
his son. The trust provided that twenty years after decedent’s death, 
the trustee was to deliver the residue of the trust fund to said son. In 
the event of the son’s death before that date, the son was given a power 
of appointment as to the residue in the following terms: 

‘The power of appointment hereinbefore mentioned shall be exer- 
cised by the said Clement M. Petit (son) by his will, or instrument in 
writing, executed, witnessed, acknowledged and filed with the trustee. 
The appointees shall be limited to his wife, if he leaves children by said 
wife, him surviving, and to his children, or any other of my descendants 
other than the said Clement M. Petit, even though not born at the time 
the exercise of the power shall become effective. The exercise of the 
power shall refer thereto and the appointment may be of one or more 
of said persons.’’ The will further provided that if the son failed to 
exercise the power, the residue of the trust fund was to be for the 
exclusive benefit of the descendants, of decedent testate. 

Decedent testate’s son died childless on January 18, 1944. By his 
will the son appointed his wifegole beneficiary and provided that in the 
event her appointment be not valid, the residue was to go to the trustee 
in trust for the benefit of certain other persons, 

The lower court found that the language of the decedent’s will was 
certain and free from doubt, and held that appointment of the wife— 
valid and the alternative appointment void and of no effect. It also 
held that the installment of annuity which would have become payable 
to the son on February 1, 1944, was apportionable as of January 18, 
1944, the date of the son’s death; and that the proper proportion thereof 
was to be paid to the executrix of the son’s estate. 

On appeal it was held that the power of appointment exercised by 
the son was invalid. The power to appoint the corpus of the trust to 
the son’s wife was specifically made contingent upon the son leaving 
issue by said wife, and inasmuch as he died without leaving such issue, 
the appointment was invalid. 
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The court could not redraw the will by moving words or ignoring 
punctuation where the provision as drawn was complete and unambigu- 
ous. The words ‘‘if he leaves children by said wife him surviving’’ 
clearly meant that the wife might be appointed if the son left children 
by said wife, him surviving. 

It was further held that the annuity was not apportionable, except 
where it was given for the support of the beneficiary. In the instant 
ease, the decedent’s will made no mention of support of the son, there- 
fore the executors of the son’s estate were not entitled to any part of 
the monthly installment of annuity for the month of January, 1944. 











Will Not Revoked By Subsequent Marriage of Testator Without 
Birth of Issue—Mutilation of Copy of Will By Testator Does Not 
Accomplish Revocation 









in re Wehr’s Will, Supreme Court of Wisconsin, 18 N. W. Rep. (2d.) 709 


Decedent testate executed a will in 1937. At that time he was a 
widower without issue. He had four brothers and two sisters and the 
will made provision for two of the brothers and the two sisters. 

Subsequent thereto in 1938, he married the contestant in the instant 
ease. Decedent died in 1944, three brothers, a sister and his widow 
surviving him. The contention of the contestant is that in Wisconsin 
(said state being the domicile of decedent at the time of his death) the 
will of an unmarried man having no issue was revoked by his marriage, 
particularly in view of the rule which makes the widow the sole heir of 
her husband in the event of his death without issue. Contestant further 
eontended that the decedent revoked the will by tearing out the signa- 
ture section of a conformed copy of the will found in decedent’s desk 
subsequent to his death. 

It was held that the old common law rule that marriage without 
birth of issue did not revoke a pre-existing will was still in full force 
and effect in Wisconsin. The court further held that the statutes en- 
larging the wife’s right of inheritance in the -husband’s property have 
not made any fundamental change in property rights so as to change or 
abrogate the common law rule. The will of decedent was not revoked 
by the remarriage. 

It was also held that the fact that the marriage of decedent and 
contestant took place in Nevada, a state which provides by statute that 
marriage of a testator revokes his will, did not affect the will of the 
decedent whom evidence showed had his domicile in Wisconsin both at 
the time of his marriage and of his death. Whether circumstances 
subsequent to the making of the will, such as marriage, constituted a 
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‘revocation was determinable as to real estate by the law of the state 
where rea] estate is located, and as to personalty by testator’s domicile 
on the day of his death. The mutilation of the conformed copy of the 
will was no evidence of revocation. An interpretation of the statutory 
provisions regarding destruction or mutilation of will clearly shows that 
there is no room in the language of said statute for construction broad 
enough to include a copy of a will. 


Devisee of Encumbered Realty Not Entitled to Exoneration of 
Encumbrance on Realty 





























Currie v. Scott, Supreme Court of Texas, No. A—464—May 9, 1945 


The issue in the instant case was whether the nieces of testatrix to 
whom testatrix devised certain realty, which was encumbered to secure 
a debt owed by testatrix, were entitled to have the realty exonerated 
from the lien by subjecting specifically devised interests in other realty 
to the payment of the encumbrance. The testatrix specifically devised 
all of her property except for certain securities. The cost of probating 
the will, paying the inheritance taxes, funeral expenses, general un- 
secured debts and administration of the estate exceeded by about $2,500 
the property left by the testatrix and not specifically devised or 
bequeathed. 

The court held that there was no property left to pay the encumbrance 
on the realty devised to the nieces unless resort was had to property 
specifically devised, and bequeathed to others. Testatrix’ will failed to 
mention the encumbrance on the devise to the nieces and did not make 
any provision for the payment of debts. It held that as between the 
devisee of mortgaged property and a devisee of a specific devise, the debt 
must be borne by the devisee of the mortgaged property, unless there 
were provisions to the contrary in the will of the testatrix. There being 
no such provisions in the testatrix’ will, the nieces as devisees must bear 
the encumbrance in full and are not entitled to have it ratably appor- 
tioned among all devisees of specific bequests named in the testatrix’s 
will. 


Surcharge Upon Executrix As Fiduciary to Remaindermen 


In re Erdman’s Estate, Supreme Court of Pennsylvania, 42 Atl. Rep (2d) 546 


Decedent testate by his will gave to his wife, ‘‘the income of my 
estate, both real, personal and mixed, of whatsoever kind, wheresoever 
situated, during her natural life, and she to have sole charge of my 
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estate, invest and reinvest, and in case she desires to sell any real estate 
or personal property, she is hereby authorized to do so.’’ Certain 
legacies were to be paid after his wife’s death, and the residue was 
bequeathed to his sister in trust during her natural life and at her death 
was to be divided among decedent’s uncles and aunts. The decedent’s 
wife was appointed executrix of the will ‘‘during her natural life,’’ and 
another was designated to serve as executor thereafter. 

In 1923, the decedent’s widow filed her first and final account as 
executrix. The account showed gross assets amounting to $19,785.06 and 
claimed credits for the payment of debts, taxes and administration 
expenses in the sum of $11,373.97. Included in the credits was one of 
$6,000 ‘‘for money owing the accountant.’’ The net balance, amounting 
to $8,411.09 was made up of cash and certain unconverted assets consist- 
ing of stocks, bonds and a mortgage. This account was confirmed. Sub- 
sequent thereto the widow took over the net assets of the decedent’s 
estate without filing a bond. The decedent’s widow died testate in 1941. 
By her will she appointed a nephew executor and bequeathed to him her 
residuary estate. Later the nephew filed his first and ‘final account as 
“Executor of the will of Clara V. Erdman, deceased, who was the 
Executrix of the Will of A. E. Erdman, deceased.’’ In it he listed as a 
debit the balance of $8,411.09 shown by the original account of decedent’s 
widow, but he claimed credit for $6,401.09, representing the value of 
such items constituting this balance as had been consumed by the widow 
in her lifetime, only items of the value of $2,010 remaining in her 
possession at her death. The nephew also claimed credit for $6,000, the 
amount of a note of the decedent, under seal, dated February 8, 1909, 
payable without interest, ‘‘after the decease of my wife Clara V. Erdman 
.. . to her executor, administrator or assigns,’’ this note having been 
found by the nephew in an envelope marked ‘‘ Estate of A. E. Erdman.”’ 
It represented presumably the same indebtedness as the item of $6,000 
‘‘for money owing accountant’’ which had already been allowed as a 
credit in the 1923 account. The court imposed a surcharge upon the 
accountant in the sum of $6,401.09 because since the widow had not 
been given any right to the principal she had to account for the assets 
she consumed. 

The court also imposed an additional surcharge of $6,000 arising from 
its disallowance of credit for the note. The nephew challenged the 
surcharge of $6,401.09 on the ground that the court had no jurisdiction 
to audit his account, this contention being based upon the principle that 
where there is a bequest of a life estate, and the assets are taken into the 
possession of the life tenant, they become the life tenant’s absolute 
property, whether or not security is entered in accordance with statutory 
requirements, the life tenant is thenceforth merely a debtor to the parties 
entitled at his death. Therefore nephew contended that whatever might 
be the widow’s liability for the assets of her husband’s estate which she 
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had improperly consumed, could be enforced only by the remaindermen.. 

The court held that widow was not given a legal estate but only the 
income during her life, she was never, merely as life tenant, to have 
title to or possession of the principal. The will gave her complete charge 
of the estate with the mandate to invest and reinvest the assets, thus 
conferring upon her the authority, and imposing upon her the liability, 
of a fiduciary, in which capacity alone was she entitled to take over the 
assets. The widow was accountable for the proper performance of her 
duties and responsibilities as a trustee under her husband’s will. The 
widow was a constituted trustee for herself for life and also for the 
remaindermen by decedent’s will. 

It was further held that the court erred in imposing the additional 
surcharge of $6,000 arising from its disallowance of credit for the note. 
The disallowance was proper but the widow (as executrix) could not be 
held to account for more than the net balance stated in her original 
account. The effect of the surcharge was to eliminate the credit item 
of $6,000 listed in said account. The court had no right to do this 
because the account was confirmed 20 years before and was thus res 
adjudicata as to all the items contained therein. 


Extra Fees Awarded Executor for Extraordinary Services Entirely 
Within Discretion of Court 


Byrd v. Phoenx Savings Bank and Trust Co., Supreme Court of Arizona, 
158 Pac. Rep. (2d) 657 
Corporate co-executor of decedent testate’s estate, resigned from its 
fiduciary office, and submitted its final account and petition for com- 
pensation, both ordinary and extraordinary. The executor of said estate 
appealed from that part of the decree of the court allowing fees to co- 
executor for extraordinary services. 

Pursuant to the provision in decedent’s will that his estate be kept 
open in order that a satisfactory sale might be made of the chief asset 
of the estate, a store and office building in main part of the city, which 
the decedent stated should bring in about $250,000; the co-executor 
earried out the decedent’s instructions and did keep the estate open for 
said period. During the thirteen years of service the co-executor was 
obliged to perform many services concerning management and care of 
said estate property far beyond its regular duties as co-executor. The 
eourt thereupon allowed the fees for extraordinary services. 

It was held that compensation allowed the co-executor was a matter 
peculiarly within the knowledge of the court wherein estate was probated 
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and in the absence of the abuse of sound discretion of the court any 
allowance made by the court will not be disturbed on appeal. 

The court also found that as much service was rendered by the co- 
executor for each of the twelve years following the first year, as was 
rendered the ‘first year in handling the estate. The court was properly 
exercising its discretionary powers in considering the necessity of keep- 
ing the estate open for twelve years more than the time required by law, 
on the question of the extra fees for extraordinary services. 










Termination of Trust Determined By the Laws of the State in 
Which Trust is to Be Administered 








Haase v. Title Guarantee and Trust Company, Supreme Court of New York, 
Appellate Division, First Dept., No. 15227, March 1945—June 1, 1945 










Petition for submission to the court under Sees. 546 to 548 of the 
New York Civil Practice Act, of a controversy wherein the court is 
asked to determine whether an instrument executed by the plaintiffs 
effected a revocation of an inter-vivos trust in accordance with the 
provisions of the New York Personal Property Law. Paragraph twelve 
of the trust agreement provides as follows: ‘‘12. The Donor has created 
this trust in the state of New Jersey, his place of residence and domicile, 
and intends that the validity and legal effect of the trust shall be 
governed by the laws of the State of New Jersey and that said trust 
shall be executed in all respects in accordance with said laws.’’ 

It was held that in a submission under said section 546 of the Civil 
Practice Act all of the facts necessary to a complete determination of 
the controversy must be stipulated. The law of another state (New 
Jersey) should be stipulated as any other fact. In the instant case the 
agreed statement of facts did not include the New Jersey law. Instead 
the parties entered into a stipulation in which they agreed that the laws 
of New Jersey or those of any other state except New York had no 
relevancy to the issues either as to construction of the trust agreement, 
or the right, power and authority of the parties to revoke and terminate 
the trust. The court held that pursuant to the provisions of paragraph 
12 of the trust agreement, not only was the construction to be governed 
by the New Jersey law but also the execution or administration of the 
trust. The court stated ‘‘Whether a trust may be terminated is deter- 
mined by the laws of the state in which the trust is to be administered 
(American Law Institute, Restatement Conflict of Laws, 297 (ce); 115 
A. L. R. 802, 806). Since the trust is to be ‘executed in all respects’ in 
accordanee with New Jersey law, it follows that the law of that state 
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governs revocation.’’ The stipulated facts were insufficient for a com-, 
plete determination of the controversy by submission under the statute. 


Creditor of Testamentary Legatee Entitled to Construction of Will 
Where Joined As Party “Interested” 


In re Leahy, New York Surrogate Court, Monroe County, Feb. 8, 1945 


A testamentary trustee filed his account with the court as the result 
of a petition of a hospital seeking reimbursement from decedent’s estate 
of moneys expended for the care and treatment of decedent’s daughter. 
The trustee in filing his account brought in as parties to the accounting 
all persons interested in the estate, including in the list the claimant 
hospital for its claim for care and treatment of decedent’s daughter. 
The claimant hospital contended that its claim was a charge on decedent’s 
estate pursuant to a trust clause of decedent’s will, wherein the decedent 
acknowledged the incompetency of his daughter and that he intended the 
income of the trust should be expended for her care and benefit during 
her life, ‘‘if she is unfitted to receive it and use it for her best interests.”’ 

It was held that notwithstanding the fact that no creditor of a legatee 
comes within the definition of persons ‘‘interested’’ in a trust fund, as 
the basis on which to petition for a compulsory accounting by a trustee 
nevertheless in the instant case, the trustee was estopped to question the 
status of the claimant hospital in seeking the accounting because the 
trustee in filing his account joined the hospital as a person ‘‘interested.’’ 

It was further held that the claimant hospital was entitled to pray 
for a construction of decedent’s will creating the trust for the benefit of 
his daughter to determine whether or not the trust income was to be 
used to pay the necessary expenses for the daughter’s care and treatment. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Value of Reciprocal Trust for Benefit of Decedent Held 
Includible In Gross Estate 


Hanauer v. Commissioner, U. S. Circuit Court of Appeals, 
Second Circuit, No. 218. 

A petition was brought by the executors under the will of Jerome J. 
Hanauer to review a decision of the Tax Court sustaining a deficiency 
in the estate tax assessed against the estate which had resulted from the 
failure of the executors to include in the gross estate the value of the 
eorpus of a trust created by the decedent’s wife on June 3, 1932. 
On that day, the decedent and his wife had each transferred in trust 
a substantial portion of their respective estates. 

The indenture executed by the decedent limited the trust corpus to 
life estates first in his wife and then in his daughter with remainder 
interests over to his daughter’s husband and his grandson. Under this 
indenture, his wife and his daughter’s husband were named as trustees 
and powers of amendment and termination of ample breadth to change 
the rights of enjoyment were vested in the wife and daughter jointly, 
and the survivor of them. His wife’s indenture was for all present 
purposes identical except that therein for the wife the decedent was 
substituted as the tenant of the prior life estate, as one of the joint 
trustees, and jointly with the daughter as a recipient of the power of 
amendment. 

These two indentures were executed by their respective grantors on 
the same occasion and at the same time. Prior to the transfer the 
decedent’s entire estate was worth $5,000,000. The value of the property 
included in his transfer was $751,132.45. Prior to her transfer the 
value of the wife’s entire estate was ‘‘not less than’’ $1,250,000, and the 
value of the property included in her transfer was $723,740.96. 

It was held that there was abundant evidence to support the finding 
of the Tax Court that the decedent and his wife .‘‘did not consider the 
ereation of their respective trusts and did not execute them indepen- 
dently and apart. Each created his respective trust in consideration of 
the other.’’ Also that ‘‘Carrie H. Hanauer created her trust because 
her husband, the decedent, created his trust.”” This means that the 
estates created by decedent’s trust served as a quid pro quo for the 
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trust which he caused his wife to make. Decedent is therefore to be 
considered as the grantor of the trust created by his wife, and, as such, 
under the trust provisions, he had reserved income to himself for life 
and, in conjunction with his daughter, the right to alter, amend or 
revoke the trust so that the entire corpus would revert to him. Under 
such circumstances the value of the corpus was therefore, includible in 
decedent’s gross estate. This case is controlled by the doctrine of 
Lehman v. Commissioner, 109 Fed. (2d) 99. 


Gifts In Trust Not Entitled to Benefit of the Annual Exclusions 


Commissioner of Internal Revenue v. Disston, U. S. Supreme Court. No. 589. 


In making certain gifts for the benefit of his minor children the 
trust instrument provided that the trustees should hold the minors’ 
shares during their respective minorities, ‘‘and during such time shall 
apply such income therefrom as may be necessary for the education, 
comfort and support of the respective minors, and shall accumulate for 
each minor until he or she reaches the age of twenty-one years, all income 
not so needed. The foregoing clause shall apply to minor children of 
the settlor irrespective of the direction heretofore set forth to accumu- 
late all income for such minors.’’ In addition to this provision which 
defined the trustees’ powers, the trust instrument authorized them ‘‘to 
apply the income to which any beneficiary shall be entitled hereunder 
for the maintenance, education, and support of such beneficiary should 
he or she by reason of age, illness, or any other cause in the opinion of 
the Trustees be incapable of dispensing it. Payment by the Trustees 
to the parent of any minor shall be sufficient acquittance and discharge 
to the Trustees for such payment or payments. ’’ 

Finally, the trustees were authorized to invade the corpus in an 
emergency: ‘‘To expend out of the share of principal from which any 
beneficiary may be receiving income under this. deed of trust such sums 
as trustees may consider to be for the best interests of such beneficiaries 
during illness or emergency of any kind; provided, however, that in no 
ease shall such expenditures of principal exceed in the aggregate ten 
per cent of the value of such share of principal.’’ 

It was held that the gifts in trust for the benefit of the minor children 
were not entitled to the benefit of the annual exclusions. Even though 
the trustees were under a duty to apply the income for support, 
irrespective of outside sources of revenue, there is always the question 
how much, if any, of the income can actually be applied for the 
permitted purposes. The existence of a duty so to apply the income 
gives no clue to the amount that will be needed for that purpose, or the 
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requirements for maintenance, education and support that were forsee- 
able at the time the gifts were made. In the absence of some indication 
from the face of the trust or surrounding circumstances, that a steady 
flow of some ascertainable portion of income to the minor would be 
required, there is no basis for a conclusion that there is a gift of anything 
other than for the future. The taxpayer claiming the exclusion must 
assume the burden of showing that the value of| what he claims is other 
than a future interest. 


Deduction for Charitable Bequest Disallowed 


Estate of Joseph F. de Castro v. Commissioner, U. S. Tax Court, 
T. C. Memo, Docket No. 5071 


The will of the decedent provided for a division of the residuary 
estate into two equal parts to be held under trust agreements. The 
income of each trust was to go to the widow and thereafter to a nephew 
and niece and upon their death to certain named charities. The trustee 
was given discretionary power to invade the corpus ‘‘for the comfort, 
support, maintenance and/or happiness of my said wife.’’ As a result 
of such power and, following Merchants National Bank of Boston v. 
Commissioner, 320 U. S. 256, the court disallowed the charitable con- 
tribution because it was unascertainable. 


Proceeds of Combination Insurance and Annuity Contracts Held 
Part of Gross Estate Because of Possibility of Reverter 


Goldstone v. United States, U. S. Supreme Court, No. 699 


On June 29, 1933, the Equitable Life Assurance Society of the 
United States issued two contracts for which the decedent paid sums 
aggregating $26,500. 

The first contract, for which the decedent paid a single premium of 
$14,357.08, insured the decedent’s life for $18,928, payable upon death 
to his wife or, if she predeceased him, to their daughters. If all the 
beneficiaries predeceased the decedent, the proceeds of the contract were 
to be paid to his executors or administrators. In lieu of a physical 
examination in connection with the issuance of this contract, decedent 
was required to purchase a second or an annuity contract. 

Under the annuity contract, the decedent paid a single premium of 
$12,142.92. The contract provided for semi-annual payments of $386.51 
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to be made to the decedent during his lifetime and for payment of 
$6,071.46 to his wife upon his death or, if she predeceased him, to their 
daughters or, if they were dead, to his estate. 

By the terms of each contract the wife had the unrestricted right to 
assign it, to borrow money on it, to receive dividends, to change the 
beneficiaries and to surrender the contract and obtain the surrender 
value thereof. The contracts designated her as the ‘‘Owner’’ or ‘‘Pur- 
chaser,’’ the decedent being called the ‘‘Insured’’ or ‘‘ Annuitant.’’ In 
the event that the wife should predecease the decedent, the contracts 
provided that all of the enumerated powers were to vest in the decedent 
to the extent that such powers had not otherwise been exercised by the 
wife. 

. The decedent was 63 years old when the contracts were issued. He 
died nearly five years later, on February 23, 1938, survived by his wife 
and daughters. His wife had not surrendered, assigned or alienated 
either contract prior to his death. The Equitable Life Assurance 
Society thereupon paid the widow $6,071.46 under the annuity contract, 
$18,928 under the life contract and $182.24 as accumulated dividends, 
making a total of $25,181.70. On these facts the Commissioner of 
Internal Revenue determined that the proceeds of the two contracts were 
ineludible in decedent’s estate for state tax purposes. 

The Supreme Court stated that Helvering v. LeGierse, 312 U. S. 531, 
makes it plain that these two contracts, which must be considered 
together, contain none of the true elements of insurance risk. Section 
302 (g) of the Act, relating to amounts receivable ‘‘as insurance under 
policies taken out by the decedent upon his own life,’’ is therefore in- 
applicable. The sole question, then, is whether the proceeds of the 
contracts are includible in the decedent’s gross estate under Section 
302 (c) as the subject of a transfer intended to take effect in possession 
or enjoyment at or after the decedent’s death. 

In this instance the decedent carefully procured the issuance of two 
contracts in his wife’s name without possessing for a measurable period 
most of the usual attributes of ownership over the contracts. But this 
procedure does not conceal the fact that decedent used these contracts 
as a means of effecting a transfer of approximately $25,000 of his estate 
to the natural] objects of his bounty. Nor does it negative the fact that 
this inter vivos transfer possessed all the indicia of a testamentary 
disposition. There was, in other words, a ‘‘transfer of property pro- 
eured through expenditures by the decedent with the purpose, effected 
at his death, of having it pass to another.’’ Section 302 (c) must there- 
fore be brought to bear. 

The decedent, in making disposition of $25,000 of his property 
through these two contracts, retained a valuable interest in that amount 
which was not extinguished until he died. The essential element in this 
ease, therefore, is the-decedent’s possession of a reversionary interest 





738 THE BANKING LAW JOURNAL 


at the time of his death, delaying until then the determination of the 
ultimate possession or enjoyment of the property. The existence of 
such an interest constitutes an important incident of ownership sufficient 
by itself to support the imposition of the estate tax. The indefeasibility 
of that interest prior to death or the decedent’s possession of other 
powers of ownership is unnecessary and indecisive of estate tax liability. 


Transfer Held Taxable As Being in Contemplation of Death 


Sharon J. Pate, Exec. (James S. Wahl Estate) v. Commissioner, 
U. S. Circuit Court of Appeals, Eighth Circuit, No. 13,021. 

In December, 1929, decedent contemplated a second marriage, and 
he was advised that if he married without first carrying out the pro- 
visions of the joint will of himself and his first wife, he would be unable 
to do so. While he was still a single man, a deed of conveyance dated 
December 17, 1929, was executed and delivered by the decedent as a 
substitute for the promise made to his first wife in connection with their 
joint will. Decedent died in 1940. 

In the instant case had the property passed under the joint will of 
the decedent and his first wife there can be no doubt that it would 
have been a part of the gross estate. It is equally clear that the deed 
of conveyance was executed and delivered as a substitute for the 
promise made to his first wife in connection with their joint will and 
that the decedent’s continuing testamentary motive controlled in the 
disposition of the property. The undisputed evidence, therefore, clearly 
supports the finding that the transfer was made in contemplation. of 
death within the meaning of Revenue Act of 1926, Sec. 302 (c). Tax- 
payer was unsuccessful in his contention that the transfer of realty was 
in contemplation of marriage and that the decision in Hassett v. Welch, 
303 U. S. 303, controlled. 


Refund Claim Filed Within Four Years Upheld 


Estate of Tindle v. United States, U. S. District Court, E. D. Pennsylvania, 
Civil Action, No. 3431 


On May 12, 1938, estate tax return was filed on the basis of values as 
of the optional valuation date plus the ‘‘interim income’’ received dur- 
ing the one year period following death. On March 3, 1941, the U. S. 
Supreme Court, in Maass, Executor v. Higgins, 312 U. S. 443, held that 
the income received by estate after the date of death was not to be in- 
cluded as part of the taxable gross estate. On May 24, 1941, more 
than three years after the tax was paid, a claim for refund was filed, 
which the Commissioner rejected under three year limitation on estate 
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tax refunds set by Sec. 319 (b) of 1926 Revenue Act as amended. In 
the first estate tax decision on the point the court allows the claim under 
See. 3228 (a). Revised Statutes as amended, holding that this section, 
granting a four-year period for refunds, is applicable to a claim for re- 
fund of an estate tax e:.cieously and illegally assessed and collected 
as distinguished from an overpayment of tax assessed and collected 
upon a correct or legal basis. 


Transfer In Trust Subject to Remote Possibility of Reverter Held 
Not Subject to Estate Tax as Transfer Effective 
at or After Death 


Estate of Mary B. Hunnewell, v. Commissioner, U. S. Tax Court, 
4 T. C. No. 132. 


Decedent, not in contemplation of death, deposited $100,000 with an 
insurance company for the benefit of those of her grandchildren then 
living or thereafter born who should attain age 21. She retained for 
herself or her estate a remote possibility of reverter, not subject to 
valuation, with respect to that part of the fund remaining in ease the 
last surviving grandchild should die before reaching the age of 21. As 
each grandchild became 21 his or her share was freed of any possibility 
of reverter. Decedent’s death could in no way affect the right to posses- 
sion or enjoyment of the transferred property or its ultimate disposition. 
Decedent had five grandchildren when the deposit was made and six 
on the date of her death, two of whom had reached 21. It was held 
that the transfer was not one intended to take effect in possession or 
enjoyment at or after decedent’s death under section 811 (c), Internal 
Revenue Code. 


True Valle of Large Block of Listed Stock for Gift Tax Return 


Zanuck v. Commissioner, U. S. Circuit Court of Appeals, Ninth Cir. 
Nos. 10732-10731 ; 

Taxpayers. husband and wife, made a gift on October 5, 1939 of 
30,000 shares of the common stock of Twentieth Century-Fox Film 
Corporation to three children; this stock being transferred to certain 
trusts created for each child. At the time the husband was an important 
officer of Fox Film which is one of the largest of the motion picture 
companies. World War II was just beginning and the movie industry 
was confronted with labor troubles. These two factors, along with others 
touching the financial condition of the corporation, are asserted by tax- 
payers as having a decisive bearing on the actual, intrinsic worth of the 
stock on the date of the gift. The Commissioner refused to accept the 
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value of $11 per share reported by the taxpayers in their gift tax return 
and determined the true value of the stock to be $14.25 per share at the 
time of the transfer, which figure was also the mean between the highest 
and lowest quoted selling prices of the stock on the New York Stock 
Exchange on the date of the transfers. The Tax Court sustained the 
Commissioner’s determination. 

Taxpayers object to the use of market price as a criterion of value, 
asserting that in this case certain ‘‘unusual circumstances,”’ i/e., the war, 
made very uncertain the value of large foreign holdings of Fox Film; 
also that the war and current labor troubles affected the intrinsic worth 
of the stock and that all of these factors unite to establish the ‘‘actual, 
intrinsic value.’’ Taxpayers specifically disclaim any reliance on the 
blockage theory. They rely solely on the argument that the statute 
taxes only value, and that for the Commissioner to refuse, because of the 
regulations, to receive taxpayers’ return based on a value arrived at by 
considering the ‘‘unusual factors of War and Strike,’’ as well as market, 
is “‘an arbitrary and unreasonable restriction of the Statute,’’ resulting 
in an excessive and illegal addition to the gift tax. 

It was held that in the absence of exceptional circumstances, prices 
at which stock is actually traded on an open market on the basic date 
becomes the most dependable evidence of the true value on that date. 
From the record and the opinion of the Tax Court it may be concluded 


that since it admitted the tendered evidence and heard argument from 
taxpayers on the question of ‘‘actual, intrinsic value,’’ all of which 
clearly defined their position, it decided that market value also reflected 
the ‘‘actual, intrinsic value’’ of the stock on the basic date. 


Trust Income Not Taxable to Grantor 


Joe E. Hall, U. S. Court of Appeals, Tenth Circuit 

Taxpayer transferred oil properties to a trust for the benéfit of his 
four minor children, limited to a term of 15 years. Taxpayer was the 
sole trustee with unlimited powers of management. It was the intent 
of. the trustor to grant to the trustee the same power to deal with the 
property as trustee as the trustor has heretofore had, with one limitation 
only, i.e. the enjoyment of trust income. This income was to be dis- 
tributed to the beneficiaries in equal shares, but taxpayer had discretion 
to distribute or not, as he saw fit. Income or corpus could be used for 
education, maintenance, sickness or other emergency of the children. 
The corpus was to revert to taxpayer only if all the children died without 
issue during the 15-year term of the trust. It was held that the trust 
income was not taxable to the grantor. The extremely broad power to 
deal with the property as he had before was construed as a power to 
manage only. 





| INVESTMENT AND FINANCE 
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Edited by OSCAR LASDON 


“6 Preeram for Permanent Pros- 
perity,” is the title of a 
document submitted to the Senate 
banking and Currency Committee 
by the National Association of 
Manufacturers. This report was 
presented in connection with the 
Senate Committee hearing on the 
Murray Full Employment Bill. 

Permanent prosperity, the re- 
port states, is a problem which is 
within the capacity of the Ameri- 
can public to solve. For aside 
from international catastrophes 
and great natural disasters, there 
are only three developments which 
could throw our economic system 
into a depression. These three 
developments, which could bring a 
halt to post-war prosperity and 
create wide-spread unemployment 
are described as: 


1 — Mismanagement of the 
money and credit system, and the 
Federal debt, in ways which con- 
vert prosperity into an_ infla- 
tionary boom. An inflationary 
boom breeds stresses and strains 
which inevitably lead to a collapse 
of prices, production and unem- 
ployment. 

2—Granting or perpetuating 
special privileges which hinder 
production or prevent the flow of 
goods and services to final con- 


sumers at reasonable prices. Such 
special privileges create a lack of 
balance between various groups or 
various sections of the country. 


3—Prevention of an adequate 
flow of private capital into pro- 
ductive, job-making activities. 
Such obstruction would make it 
impossible to have that growth of © 
capital resources which is so es- 
sential to provide increased pro- 
duction and jobs for our expand- 
ing population. 

Of particular interest to the 
readers of this publication are the 
observations issued in connection 
with the first grouping. In this 
connection, the NAM survey calls 
attention to the difficulty in distin- 
guishing just what is meant by 
“mismanagement of the money 
and credit system,” as well as the 
fact that it is even more difficult to 
measure the extent of such “mis- 
management” at any given time. 

Of course, in a broader sense, 
the meaning of the phase is clear 
and easily understood. Some- 
times, mismanagement takes the 
form of over-extension or under- 
extension of credit by commercial 
banks—i. e., more or less credit 
than underlying business condi- 
tions and the outlook justify. On 
other occasions, it takes the form 
of a misuse of credit by bor. 
rowers. 
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Examples have been all too nu- 
merous of speculative and infla- 
tionary booms in segments of our 
economic system. Such booms 
have occurred in the prices of 
land, commodities and securities. 
When over-extension of credit 
goes to an extreme, as in commodi- 
ties in 1918-20, or as in Florida 
real estate in the ’20s, or as in 
securities between 1926 and 1929, 
it is only a matter of time until a 
collapse occurs which shakes the 
whole economy. 

_ Equally serious with such ob- 

vious mismanagement of _ the 
money and credit system is the 
misuse of credit by borrowers. The 
use of loans to cover up a basi- 
cally unsound position is a com- 
mon example. Indelibly impressed 
in recent memory has been our ex- 
perience with certain international 
loans — where the proceeds were 
used in futile attempts to prevent 
necessary corrections in the eco- 
nomic policies of the borrowing 
nations. Such loans were a major 
contributing factor to the world- 
wide depression which began in 
1929. 

Still another great danger con- 
fronting us in the future, fore- 
casts the NAM report, will spring 
from the management of our 
money and credit system. This 
danger will arise from the magni- 
tude of the public debt. Serious- 
ness of this potential pitfall, it is 
remarked, is evident when it is 
realized that the great securities 
speculation of the ’20s was touched 
off by the injection of only $600 
million into the money market. 
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The turnover of only one per cent 
of the public debt in the post-war 
period, it is observed, will involve 
a sum five times that amount. And 
it is because of the presence of this 
new factor in the financial situa- 
tion that will find it necessary to 
go beyond what would have been 
an adequate money and banking 
program in years past. In this 
connection, it is pointed out, any 
well-thought out program must 
necessarily include the following 
fundamentals : 

1—We must have a stable, 
clearly defined monetary unit. 
This means that our monetary 
unit must be based upon and de- 
fined in terms of gold. Further- 
more, the gold content of our cur- 
rency must not be subject to 
change by administrative decree 
if we are to have assured the con- 
tinuation of that stability which is 
so essential for the planning of our 
domestic affairs and for the carry- 
ing on of orderly international 
economic relations. 

2— Definite limits must be 
placed upon the credit expansion 
powers of our commercial banks. 
Several methods of such control 
have been in use through the years 
but the most satisfactory has been 
the legal requirement that banks 
must maintain a stipulated reserve 
against their deposits. While this 
method is the accepted American 
procedure, since 1918 there has 
been an increasing practice of 
easing reserve requirements when- 
ever credit starts to tighten. This 
practice of change, it is empha- 
sized, must be abolished: For of 
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what use are legal limitations on 
credit expansion if such limita- 
tions are removed on each occasion 
that they become effective? Legal 
reserve requirements necessary for 
safety must be established, and 
these must be maintained contin- 
uously. 

3—Interest rates must once 
more serve as an index of the de- 
gree of strain to which our finan- 
cial system is being subjected. In- 
terest rates serve two great and 
fundamental functions in the eco- 
nomic system. First, they are the 
price at which the supply of funds 
available for lending and the de- 
mand for such funds are brought 
into balance; second, they indicate 
the relative degree of risk, or the 
relative attractiveness, of different 
uses to which funds may be put. 
These functions cannot be per- 
formed unless the interest rate is 
free to move up or down as con- 
ditions warrant. In recent years 
—-or since about the middle of the 
*20s — an increasing effort has 
been made by our Federal Reserve 
officials and the Federal govern- 
ment to eliminate such free move- 
ment of interest rates. This has 
had the effect, on the one hand, of 
removing one of the prime indica- 
tors of approaching financial 
storms and on the other hand, of 
preventing the flow of funds being 
determined by the relative risk in- 
volved. For the future, the free 
functioning of interest rates must 
be restored; free competitive 
forces will then freely determine 
the distribution of the available 
supply of loanable funds. 
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4— The banking system must 
serve as an adjunct of our eco- 
nomic system; it must not be used 
to control the volume of business 
activity and employment. History 
offers many examples of efforts to 
use the money and banking system 
as a mechanism for controlling the 
volume of business activity and 
employment. Every such effort 
has resulted in economic troubles 
of more or less major proportions. 
For the future we must see to it 
that banks in their credit policies 
merely reflect existing economic 
conditions, and must not permit 
them through the extension or 
withdrawal of credit, to attempt 
to increase or decrease the volume 
of business activity. In practice 
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this means the elimination of the 

idea, which has been so prevalent 
since the First World War, that 
there is some given volume of 
credit which is desirable regard- 
less of existing underlying condi- 
tions, and then forcing this volume 
upon the economy without regard 
to other considerations. 

5—The public debt must be 
placed in the hands of those who 
will hold it as a permanent invest- 
ment until the bonds mature and 
are paid off. With a public debt 
of some $300,000,000,000 it is 
imperative that sudden and large 
shifts in the ownership of the 
bonds representing this debt be 
prevented. This is because such 
sudden and large shifts would sub- 
ject our financial system to 
strains which it could not endure. 
In practice the prevention of such 
shifts involves having the public 
debt represented by bonds of a 
maturity and interest rate which 
appeal to investors as a desirable 
form in which to hold their funds, 
and of course following financial 
policies which generate confidence 
in this nation’s obligations. This 
does not mean that ownership of 
the bonds should be frozen. That 
would be the worst possible policy 
to follow. What we must do is 
establish those conditions which 
keep investors from wanting to 
dispose of their holdings in large 
volume. 

The NAM recommends that 
Congress create a special commit- 
tee of experts to re-examine the 
whole money, banking and public 
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debt problem; to report specifi- 
cally on what legislative changes 
are needed and what policies must 
be followed by the banking au- 
thorities in order to assure that 
we shall realize the maximum bene- 
fits from our money and credit 
system; and to adopt such mea- 
sures that will preclude an eco- 
nomic depression through mis- 
management in the financial field. 


War Bond Redemption 


A study by the National Indus- 
trial Conference Board reveals 
that nearly one out of every six 
Series E War Bonds sold, based on 
total maturity value, had been re- 
deemed by the end of January of 
this year. As of that date, cumu- 
lative redemptions were 16 per 
cent of cumulative sales. This 
marked a steady uptrend from the 
ratio of 9.5 per cent in January, 
1944. 

Heaviest redemptions have oc- 
curred in bonds of $25 denomina- 
tion—more than one out of four 
based on total maturity value. 
Cumulative redemptions of the $25 
series aggregated 27.7 per cent of 
the cumulative sales as of the close 
of January. The study also dis- 
closes that bonds of the $25 de- 
nomination accounted for 33 per 
cent of all Series E bonds sold and, 
furthermore, that these consti- 
tuted 57 per cent of the total re- 
deemed. 

Apparently, the higher the de- 
nomination of the bond, the 
smaller has been the percentage of 
redemption. 
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BOOKS FOR BANKERS 


A Century oF Deposir Banxinc. By 
Arthur V. Barber. London: Water- 
low & Sons Limited, Great Winchester 
Street, E. C. 2. 1944. Pp. 18. Price 
sixpence. A review and appraisal of 
British deposit banking since 1844. 


Cleveland, 
Ohio: National City Bank of Cleve- 
land. 1945. Pp. 48. An attractively 
printed brochure giving the history 
of the National City Bank of Cleve- 
land from 1845 to 1945. 


PENSION AND PROFIT 
Snartinc Prans. New York: Jour- 
nal of Commerce, 63 Park Row. 1945. 
$1. Outline of the area of agree- 
ment that ‘has been established be- 
tween the Bureau of Internal Revenue 
and private industry in the matter 
of tax credits for payments made into 
corporate pension plans. Leading 
attorneys, tax consultants, actuaries, 
bank executives and insurance coun- 
sellors have contributed a series of 
thirty informative articles. 


By Albert Griffin. Boston, 
Mass. Bellman Publishing Company, 
6 Park Street. 1945. Pp. 28. §1. 
This is one of a series of occupational 
booklets to be used in connection 
with guidance activities. Discusses 
the vocational possibilities of banking. 


New York: Merrill, 
Lynch, Pierce, Fenner & Beane, 70 
Pine Street. Gives factual informa. 
tion concerning 150 banks and sup- 
plies both favorable and unfavorable 
data on the banking industry, in- 
valuable to the investor in assessing 
investment possibilities. Also con. 
cerns the role which banks may be 
expected to play in postwar business 
developments. 


Business IN Two War Pertops. By 
Leonard P. Ayres. Cleveland, Ohio: 
Cleveland Trust Company. Pp. 33. 
Contains ten diagrams and ten sets 
of tables showing important business 
statistics during the periods of World 
War I and World War II. While it 
is not contended that the patterns 
during the five years following the 


1918 Armistice can be used to fore- 
cast coming developments in the 
present period, they are important 
as indicating some of the important 
changes which great wars bring to 
business affairs. 


Carters or Free Enterprise? Thurman 


W. Arnold. New York: Public Af- 
fairs Committee, Inc. 30 Rockefeller 
Plaza. (20). 1945. Pp. 31. 10c. 
Argues that cartels stand in the way 
of free enterprise. 


ConpiTions OF INTERNATIONAL MONE- 


TARY EQuILIBRIUM. 
Princeton, N. J. Princeton Univer- 
sity—International Finance Section, 
Department of Economics and Social 
Institutions. 1945. Pp. 24. Con- 
siders some of the central issues of 
international monetary relations in 
the light both of pre-war experience 
and of the post-war plans new under 
discussion. 


Ragnar Nurske. 


Corporate Casi Barances 1914-43. By 


Friedrich <A. Lutz. New York: 
National Bureau of Economic Re- 
search, 1819 Broadway. 1945. Pp. 
132. $2. Traces the behavior of cash 
balances of business enterprises over 
three decades, 1914-43; analyzes the 
reasons for their behavior; and dis- 
cusses some of the implications of the 
present cash balance: position of cor- 
porations. 


Cost AccounTANTs’ Hanpsoox. Edited 


by Theodore Lang, Professor of Ac- 
counting, New York University. 1944. 
Pp. 1500. New York: Ronald Press. 
$7.50. Under one cover in this book 
are brought together and coordinated 
the far-reaching developments in cost 
accounting in recent years. Here 
are set forth the full scope of the cost 
accountant’s activities; how he accom- 
plished his results; what he has been 
able to achieve; and the relationship 
of his work to that of the general 
accountant on the one hand and the 
engineer on the other. 


Errecr or Feperat Taxes On Grow- 


ING Enterprises, Study No. 3. The 
Lithomat Corporation. J. Keith But- 
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ters and John Lintner. Boston (63). 
Division of Research, Graduate School 
of Business Administration, Harvard 
University. 1045. Pp. 3%. 50c. The 
authors conclude that after a new 
business has reached the stage of 
profitable operations, high corporate 
taxes exert a strongly repressive effect 
on expansion financed either by re- 
tained earnings or by the acquisition 
of outside capital. 


EMPLOYMENT Tests IN INDUSTRY AND 


Business. A_ selected Annotated 
Bibliography. Princeton, N. J. In- 
dustrial Relations Section, Depart- 
ment of Economics and Social Institu- 
tions, Princeton University. 1945. 
Pp. 46. 50c. The literature on this 
aspect of personnel administration has 
been growing steadily. ‘This bibliog- 
raphy is based on many months of 
study of materials collected over the 
years from a wide range of sources 
by the special libraries of the In- 
dustrial Relations Section and the 
Department of Phychology at Prince- 
ton. 


INFLUENCING INVESTMENT IN 
Business ENTerPrisE AFTER THE 
Transition Periop, By Charles Cor- 
tez Abbott. Boston, Mass. Division 
of Research, Graduation School of 
Business Administration, Harvard 
University. 1944. Pp. 51. 50c. The 
continuance of a high level of em- 
ployment after the war is the public 
expressed desire of many business 
men. What are the financial problems 
which must be met if that desire 
is to become a reality? 


How We Live. By Fred G. Clark and 
Richard Stanton Rimanoczy. New 
York: D. Van Nostrand Company, 250 
Fourth Ave. Pp. 39. 1944. $1. This 
book is presented as a primer of eco- 
nomics, that would present basic prin- 
ciples acceptable to both liberals and 
conservatives, and yet be so simple and 
interesting that it would hold the at- 
tention of every reader. 


SpeeD up SETTLEMENT OF 
Your TermMinaTeD War Contract. 
By J. K. Lasser. New York: Mc- 
Graw-Hill. 1945. $3.50. This com- 
plete guide tells industrial concerns, 
small and large, what they do when 
their war orders are cancelled or 
curtailed. Includes a full guide for 
subcontractors, telling just how to 
proceed and how to get maximum pro- 
tection. 


INTERNATIONAL 
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Financia Co-opera- 
tion. W. Randolph Burgess, vice- 
chairman of the board, National City 
Bank of New York. 1%5. New 
York: National City Bank. Pp. 12. 
Text of an address before the an- 
nual meeting of the Chamber of Com- 
merce of the State of New York. 
A discussion of the Bretton Woods 
proposals. 


America. Chicago: Foreign 
Banking Department, First National 
Bank of Chicago. 1944. A compila- 
tion of credit, economic and exchange 
conditions in various Latin American 
countries. 


Nazi War Finance anp Banxino. By 


Otto Nathan. New York: National 
Bureau of Economic Research, 1819 
Broadway. 1944. Pp. 97. 50c. Tells 
how Nazi Germany with limited raw 
material resources was able to pre- 
pare for war and finance it on an un- 
precedented scale by a series of in- 
genious techniques to canalize an 
ever-increasing proportion of the 
national income through the public 
treasury. 


New York Smart Loans Law, ANNo- 


TATED. Prepared by Jackson R. 
Collins and Richard O. Wiesner. 1945. 
New York: New York State Asso- 
ciation of Small Loan Companies, 60 
East 42nd Street. $2.50. Containing 
in one place everything relating to 
the New York Small Loan Law this 
book aims to be useful as a source 
of information for both business men, 
and lawyers. 


Ox1rpHANT’s EarniInc Power or Rait- 


roaps. Edited by Floyd W. Mundy. 
New York. Jas. H. Oliphant & 
Co. 1944. Pp. 523. $5. This is 
the 39th edition of this valuable hand- 
book for institutional and individual] 
investors in railroad securities. De- 
tailed financial statistics of Class 1 
Railways are condensed in concise 
fashion and general information re- 
garding each carrier is also out- 
lined. In addition, the volume in- 
cludes twelve chapters designed to in- 
form the investor of the meaning 
of railroad accounting terminology 
and also contains data relating to 
the railroad industry as a _ whole. 
Maps of leading systems appear 
throughout the text. The book is a 


time and money saver for the busy 
bank executive. 
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Postwar Fisca, REQUIREMENTS: FEDERAL 
State anp Locat. By Lewis H. Kim- 
mel and associates. Washington, D. C. 
The Brookings Institution. 1945. Pp. 
166. $2. The objective of this study 
is to estimate as accurately as possi- 
ble the magnitude of Federal, state 
and local expenditures for the fiscal 
year 1949. These estimates are pre- 
sented by functions for each level 
of government, and all governments 
combined. 


Postwar Monetary Stanparps. A Sym- 
posium. New York: Monetary Stan- 
dards Inquiry, 411 Graybar Building, 
420 Lexington Ave. Pp. 236. 1944. 
50c. The papers combined in this 
volume do not pretend to be an ex- 
haustive exploration of the subject of 
monetary stabilization. They do con- 
stitute a timely reference source of the 
different schools of thought repre- 
sented by the several authors. 


Postwar Nationa Income: Its Pros- 


ABLE Macnitupr. Joseph Mayer, 
Washington, D. C. Brookings Insti- 
tution. 1944, Pp. 34. 50c. An at- 
tempt to determine as accurately as 
possible the probable level of national 
income in the first reasonably settled 
postwar year which is assumed to be 
1947. 


PREFERENCES AND Discriminations In 


INTERNATIONAL TRADE. New York: 
The Committee on International Eco- 
nomic Policy, 405 West 117th Street. 
1945, Pp. 30. The United States 
should take the lead by showing that 
it is willing to reduce its own tariff 
as part of a cooperative program for 
concurrent reduction of all barriers 
to trade on the part of the largest 
possible number of countries. 


ProspremMs OF REEMPLOYMENT AND RE- 


TRAINING OF Manpower Durinc THE 
. Transition From War To PEAcz. 
A selected, Annotated Bibliography. 
Princeton, N. J. Princeton Univer- 
sity—Department of Economics and 
Social Institutions. 1945. Pp. 45. 
50c. A guide to the published litera- 
ture discussing this important prob- 
lem. 


INsTITUTE OF 
TRANSPORTATION. Supplement to New 
fork University Law Quarterly Re- 
view. New York: New York Uni- 
versity School of Law. 1945. Pp. 179. 
$2.50. Contains the text of the pro- 
ceedings of the Institute of Trans- 
portation sponsored by New York 


SALESMEN’s MIspRONUNCIATIONS. 


University School of Law and the 
School of Commerce, Accounts and 
Finance in co-operation with the 
Transportation Association of Amer- 
ica. Papers discuss various aspects 
of the transportation problem. 


James 
F. Bender. Roselyn Heights, N. Y. 
Sales Training Publishing Company. 
1945. Pp. 52. 50c. A pocket book 
for the salesman and salesmanager 
designed to correct common mistakes 
in pronunciation. 


Stare Taxation oF MeErariic Deposits, 


By Warren A. Roberts. Cambridge, 
Mass. Harvard University Press. 1944. 
Pp. 400. $4.50. Although primarily a 
case study in public finance, this is 
the first book on mine taxation to give 
the background of the state laws, to 
analyze the reasons for the. changes 
within various states, and to relate 
political and economic conditions to 
the differences in state mine-tax legis- 
lation. 


Term Lenpinc. By Irvin L. Porter, 


vice-president, First National Bank, 
Chicago, Ill. Chicago: First National 
Bank of Chicago. Reprint of an ad- 
dress made before the association 
of reserve city bankers. A discussion 
of term loans and banking experience 
to date with this new type of loan. 


Tue Best Is Yer. By Morris L. Ernst. 


New York: Harper & Bros. 1945. 
Pp. 291. $3.00. A book of sparkling 
recollections and reflections by Morris 
Ernst, famous New York lawyer, who 
has been described by Edna Ferber 
as a “courageous, compassionate, gay 
and cerebral man.” For a gay com- 
mentary on the contemporary scene 
written with zest and candor this 
book is cordially recommended. 


Tue Country Banx’s PorrTFoLio oFr 


Unitrep Srares GOVERNMENT SECURI- 
Ties. New York: Commission on 
Country Bank Operations, American 
Bankers Association, 22 East 40th 
Street, Pp. 15. Sets forth briefly 
the various types of government 
securities and their adaptability in an 
investment portfolio, the factors to be 
considered in planning a sound in- 
vestment policy and program, and 
methods of increasing income through 
safe investment of excess cash re- 
serves and -use of a War Loan Deposit 
Account. 
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A book that provides in one volume 
a Complete Banking Library 


GLENN G. MUNN’S 


ENCYCLOPEDIA 


of Banking and Finance 


An indispensable work of reference for the banker, 
broker, business man or student 





ERE {ts a book that contains 865 
pages and over 3500 terms relating 
to money, credit, banking practice, 
history, law, accounting and organiza- 
tion, foreign exchange, trusts invest- 
ments, speculation, markets and broker- 


age. 

With this convenient volume on your 
desk you are in a position to answer 
any question which may arise pertain- 
ing in any way to banking, investment 
or finance. All market terms and 
operations are carefully described. 

An important feature is the bibli- 
ography given at the end of each term, 
referring the reader to sources of addi- 
tional ‘information on any subject in 
which he is particularly interested. 
Why not examine a copy at your own 
desk at our risk? 


Sent Postpaid fer 5 Days’ Free Examination 


==" Use This Reply Form ee ae 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Mass. i 

Send me for examination a copy of ! 
Munn’s Encyclopedia of Banking and | 
Finance. Within five days after ite | 
receipt I will send yeu the price, $8.50, 
or return the book. 


DD s 260 4:050 045565055 d nN 000566 s 00000 ss 1 

(Please print) 1 
AGEPORB, 2. cccccccccccc-cccccccsccscccces I 
GURY. wccvvccccscs cecccess State......0. . 


Tue Bocry or Economic Marvurity. By 


George Terbogh. Chicago Machin- 
ery and Allied Products Institute, 221 
North La Salle Street. 1945. Pp. 
263. $3. An analysis of the theory 
of economic maturity rejecting both 
the theory and the pessimistic fore- 
casts to which it has given rise. The 
author believes that the real problem 
is not the combatting of chronic stag- 
nation but rather the damping down 
of the cyclical swings that have always 
characterized the economy. 


THE Economics of DemosriizaTion. By 


E. Jay Howenstine, Jr. With an intro- 
duction by Alvin H. Hansen. Wash- 
ington, D. C. American Council on 
Public Affairs, 2153 Florida Ave. Pp. 


THE BANKING LAW JOURNAL 


336. 1944. $3.75. Contains an ac- 
count of the record, the problems, the 
controversies, the policies and the out- 
come emerging from World War I de- 
mobilization. The author draws sig- 
nificant conclusions from World War I 
experience. 


Tue Feperat Reserve System IN Wak- 


time. By Anna Youngman. New York: 
National Bureau of Economic Re- 
search, 1819 Broadway. 1945. Pp. 67. 
50c. The shift from peacetime to war- 
time functioning has affected the Fed- 
eral Reserve System in many ways 
and considerable adjustment in policies 
and operation will be required, accord- 
ing to the author, before the problem 
of reconversion in the postwar period 
can be met. 


THe MAnrpuLation oF Our FEpbERAL 


Reserve Bank Nores. By Walter E. 
Spahr. New York: Economists’ 
National Committee on Monetary 
Policy, 70 Fifth Avenue. 1944. Pp 31. 
An attack on the manipulation of the 
Federal Reserve bank notes and sug- 
gestions as to how this dangerous 
situation may be remedied. 


THe Par Crearance Controversy. By 


Walter Wyatt. Reprinted from Vir- 
ginia Law Review. 1944, Pp. 37. The 
author is General Counsel for the 
Board of Governors of the Federal 
Reserve System but the views and 
opinions expressed are those of the 
author in his private capacity. 


Tue Parrern or Corporate FINANCIAL 


Srructures A Cross Secrion VIEW 
OF MANUFACTURING, MINING, TRADE, 
anp Construction, 1937. Walter A. 
Chudson. New York; National 
Bureau of Economic Research, 1819 
Broadway (23). 1945. Pp. 148. 
$2.50. This volume is the seventh in 
a series of reports published by the 
Bureau showing the changes in the 
financial structure and behavior of 
American business since 1900. 


Wartime Measures For Saving Man- 


Power. Boston, Mass. Bank Man- 
agement Commission, Massachusetts 
Bankers’ Association, 80 Federal 
Street. A brief discussion of ways 
and means of saving manpower by 
more efficient operational procedures. 
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There are two funny things 


about Wilmer 


The first is Wilmer’s getup. 


The second is that he doesn’t care if he does look 
like a castoff scarecrow. 


Because Wilmer’s a lot smarter than he looks. 
While he’s making more than he’s ever made 
before—he’s doing right by his country. The 
dough he’d spend for a fancy wardrobe goes right 
smack into War Bonds .. . and for this Uncle 
Sam is mighty proud of him. 


Naturally, you don’t have to look like Wilmer 

. . or tramp around in rags . . . to make your 
country proud of you, and your own future a 
whole lot more secure. 


All you have to do is keep getting those War 
Bonds—and then forget them till they come due. 
Remember— it’s four dollars for every three, and 
the safest investment in the world! 


Why not get an extra War Bond today? 





BUY ALL THE BONDS YOU CAN... 
KEEP ALL THE BONDS You Buy 


The Banking Law Journal 


This is an official U.S. Treasury advertisement —prepared under auspices of 
Treasury Department and War Advertising Council 








HOWS YOUR {210.2 


This little quiz lets you decide if you’re doing your part to help 
Uncle Sam hold prices down. No thinking person wants a price infla- 
tion like the cruel one we had during and after the last war. That’s 
why we have rationing, ceiling prices and wage controls this time. 


Does ie buy rationed goods without points? Ccnimly 0 0 


Often a a 


Never 
Does is pay Black Market prices, forget about ceilings? Occasionally 
Often 


Never 
Does { ed buy a lot of things you don’t really need? Occasionally 
Often 


Never 
Does { = want to cash in a War Bond now and then? Occasionally 
; Often 


Never 
Does 4 grab the first things back on the market— Occasionally 
when you could do without them a little longer? Often 


nnn 


Does she Pelieve in spending while the money’s coming in easy, Occasionally 


Never 0 
he Oo 
laugh at you for trying to save up for a rainy day? Often D 


| ONE PERSON CAN START IT! 
ORE You give inflation a boost 
HOW TO SC 
sonally 5, Often 0 —when you buy anything you 
Never counts 10, Occasvonatty oe = sen y Rape sees ything y 
f husband's score is: If your wife's score Is: —when you buy above ceiling 
if your 50 or Over —She’s an or without giving up stamps 
50 or Over—He’s a won- or KISS her! (Black Market!) 
—hang on to him! | angel. : —when you ask more money 
der a tty| 10-30—A word from for your services or the goods 
10-30 — He’s pre ight be in you sell. 
: ou mig: 
good—steer him a y order! Save your money. Buy and hold 
little! all the War Bonds you 
— Only one thing } can afford—to pay for 
0-10—Get busy, lady — SPANK HER! the war and potest your us 
—takehiminhand! ; } own future. Keep up 
your insurance. BRR 


A United States War message prepared by the War Advertising Council; approved by the Office of War 
Information: and contributed by this magazine in cooperation with the Magazine Publishers of America. 





